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Epoch, Action, and Legal Form in the Making of
the Rich

Joshua Barkan *

Contributing to recent debates on inequality, Guido Alfani turns his attention to
the rich in his impressive social, economic and demographic history, As Gods
Among Men. Alfani not only attempts to define the rich and understand the paths
by which individuals accumulated and transmitted great wealth, he also consid-
ers why the rich have been such a troubling figure in Western social and political
orders over roughly the last millennium. Implicit in such an approach is a theory
of social order in which historical periods structure the conditions of possibility for
enrichment, opening paths that individuals may seize in ways that either conform
with social norms or become objects of ridicule, jealousy or opprobrium. After out-
lining this implicit social theory, this article responds by stressing the importance
of legal form in shaping the interrelations between epoch and individual action. It
not only argues that legal form plays an important, if under acknowledged role
in the history of the rich, but also that Alfani’s account depends on law and legal
forms in revelatory ways.

Over the last two decades, economists and historians have returned to the
study of inequality and wealth concentration. Wealth and inequality are cen-
tral to the popular economic writing inspired by Thomas Piketty’s surprising
best-seller.¹ They also are important themes in the “new histories of capitalism”

* University of Georgia (jbarkan@ uga.edu).
¹ Thomas Piketty, Capital in the Twenty-First Century, trans. Arthur Goldhammer (Harvard UP,
2013).
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literature.¹ Although economic history and historically inflected economics dif-
fer in evidence and analysis, both contribute to the framing of capitalism as
an historical social formation with empirical tendencies toward increasing in-
equality and the amassing of fortunes. In doing so, these sweeping studies speak
to contemporary political concerns about the role of money in politics and the
growing distinction between the very rich and the rest of society. Such concerns
have only amplified since the 2008 financial crisis, arguably sitting at the cen-
ter of today’s contentious politics and the attendant rise of populist rejections,
from both the left and right, of the post-war liberal order.² In this sense, the
stakes of the new scholarship on inequality and wealth rests on their ability to
diagnose and explain this contradictory political moment.

Guido Alfani’s As Gods Among Men enters this context with an innovative
study of the rich in theWest, using history to reflect on the contemporary econ-
omy.³ Alfani’s work is distinguished by the vast scope of that historical inquiry,
beginning not with the rise of capitalism or the industrial revolution but with
antiquity and analyzing wealth across the longue durée. This presents concep-
tual challenges, including finding criteria that allow for comparisons over time
and space. Much of the initial sections of the book are dedicated to establish-
ing those metrics (top of wealth distribution or wealth relative to the median
household across time and place) and explaining the types of sources available
(censuses, tax and property records, probate inventories) for empirically chart-
ing the fortunes of the wealthy. Alfani also explains the ways great wealth was
generated and maintained with extensive discussions of inherited wealth, en-
trepreneurialism, and finance as three overarching and interconnected paths
for accumulation.

All of which makes the book an ambitious model of synthetic history, partic-
ularly adept at grasping the dimensions of great wealth across centuries. Inven-
tive in the use of sources, Alfani’s history is revelatory. In narrating the vicissi-

¹ See, for instance, Jonathan Levy, Ages of American Capitalism: A History of the United States
(Random House, 2021), especially “Book Four: The Age of Chaos, 1980-”.
² Dani Rodrik, “Why does Globalization Fuel Populism? Economics, Culture, and the Rise of Right-
Wing Populism”, Annual Review of Economics 13 (2021): 133-70; Thomas M. Flaherty and Ronald
Rogowski, “Rising Inequality as a Threat to the Liberal International Order”, International Organi-
zation 75, no. 2 (2021): 495-523.
³ Guido Alfani, As Gods Among Men: A History of the Rich in the West (Princeton UP, 2023).
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tudes of a category (“the rich”) rather than a localizable event, movement, or pro-
cess, Alfani answers novel questions about the continuities between the distant
past and the present. Some of the most interesting insights of the book include
the fact that wealth concentration and inequality continually increase except
for moments of profound social upheaval, such as pandemics and wars.¹ De-
spite many changes, Alfani also argues that the paths for accumulating wealth
have common traits across historical epochs. Although inherited wealth might
have been particularly important to the accumulation strategies of titled aris-
tocrats, great fortunes of later eras were also passed down through inheritance
and estate laws.² Similarly, the ability to profit from financial transactions and
banking was as central to the wealth of the Medici or Fuggers as it remains to
hedge funds and private equity today.³

In addition to documenting the pathway to fortunes, Alfani also poses pro-
found questions about the role of the rich in society and politics. In the latter
third of the book, ideas and ideology come to the fore as Alfani describes the di-
verse theological, philosophical, and political discourses on wealth along with
the responses of the rich to their changing social and political positions. Al-
fani examines classic theoretical questions including the role of religion and
culture in the origins of capitalism. He explains how medieval merchants were
chastised for accumulating wealth, which was equated with the sin of avarice.⁴
Revisiting Weber, Alfani goes on to argue that protestant merchants worked to
change the perception of wealth as a sign of predestination to the elect.⁵ New
discourses of magnificence and philanthropy further enshrined positive social
roles for thewealthy.The rich, to be sure, received renumerations—financial and
reputational—through giving and public service.⁶Without moralizing about the
rich, Alfani demonstrates that great wealth has always been contested, with
some portion of the rich jealously guarding their assets and using them to amass
power. Others, from both within and outside the ranks of the affluent, make
claims on the rich in attempts to redirect great wealth to public ends.

¹ Alfani, Gods, 38-9.
² Alfani, Gods, 84-7.
³ Alfani, Gods, 153-8.
⁴ Alfani, Gods, 218.
⁵ Alfani, Gods, 223-5.
⁶ Alfani, Gods, 253-8.
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In suggesting that the rich can be analyzed not only as an empirically grasped
segment of society but as a group whose social position is produced and trans-
formed through discourse, Alfani’s history of the rich presupposes a theory of
society and socio-economicchange. Arguing that the pathways to acquire riches
change with the transition from one epoch to the next or the social meaning of
wealth shifts amid the decline of one set of beliefs for another is to implicate
a complex relation between political economy, individual action and initiative,
and ideas or ideology. Yet the causal mechanisms by which historical epochs
shift and the role of discourse or ideology in mediating that transformation are
not the objects of Alfani’s concern. Focusing on the empirical dimensions of
affluence, Alfani treats political and economic epochs along with attendant dis-
cursive formations as stable categories contextualizing rather than constituting
the changing pathways to fortune and the shifting social positions of the rich.

Yet, if the stakes of the history of the rich are not only in understanding the
past but also the present, it is important to specify the way epoch, action, and
discourse are intertwined.The rest of this article attempts to do so by entering a
different term—legal form—into the discussion.The central argument is not only
that legal form sutures the relations between discourse and political economy
that define epochs, shape individual action, and are thus a central mechanism
for their transformation. It is also a claim that, throughout Alfani’s account,
law and legal form structure the pathways to affluence and the social position
of the rich. Legal forms are therefore vital components in reducing inequality
in the present. To substantiate that claim, I begin with a brief discussion of the
“new formalism” among literary scholars, before turning to the concept of legal
form. After developing that term, I relate legal form to the history of political
economy, broadly, and the epochs and events structuring Alfani’s account, more
specifically. The article concludes by thinking about how legal form relates to
the role of the rich in the present and the way legal form thus emerges as an
important area of contestation for addressingmassive wealth accumulation and
inequality today.
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1. Form in Social Analysis

To be sure, the study of forms has a long history in social analysis. One can
think of traditions as distinct as Weberian sociology with its ideal types,¹ cul-
tural ecology with its landscape morphology,² or legal formalism³ as attempts
to understand the role of forms in structuring society. Today, much of that for-
mal analysis seems outdated. To insist that the structure of politics, society,
landscapes or law is composed of underlying forms connotes an essentialism
at the heart of complex social processes. In contrast, critical scholarship in the
social sciences today tends to focus on cases and contexts. Cases highlight the
historical production and transformation of structures and meaning by real sit-
uated actors. Against a kind of immutability and transcendentalism suggest by
forms, context emphasizes the social constructedness, contingency, and muta-
bility of our social worlds.⁴ But attention to case and context also has blind
spots. Although cases are often selected because they are examples of broader
phenomena, they struggle to establish the logics of comparison and the grounds
for the development of categories and concepts that are the bread and butter
of social analysis. Moreover, the assumption that particular cases and contexts
are the determinant factors shaping social experience belies the ways that the
building blocks of social orders pre-exist any case. In other words, even as indi-
vidual actors struggle to achieve ends in highly contingent and contextual ways,
they nonetheless do so by deploying forms of thought and action that precede
them.

¹ Max Weber, “‘Objectivity’ in Social Science and Social Policy”, in Methodology of Social Sciences,
trans. Edward Shils and Henry Finch (Routledge, 2017 [1904]), 49-112; Weber, The Protestant Ethic
and the Spirit of Capitalism, trans. Talcott Parsons (Routledge, 1992 [1930]).
² Carl Sauer, “TheMorphology of Landscape”, in Land and Life: A Selection from the Writing of Carl
Ortwin Sauer, ed. John Leighly (University of California Press, 1963 [1925]), 315-50.
³ Hans Kelsen, “Legal Formalism and the PureTheory of Law”, inWeimar: A Jurisprudence of Crisis
(University of California Press, 2000), 76-83.The history of the rise of legal formalismwaschronicled
in Morton Horwitz, The Transformation of American Law, 1780-1860 (Harverd UP, 1977).
⁴ In my own field of economic geography, this approach has come to focus on conjunctural meth-
ods of analysis. See Eric Sheppard, Jamie Peck, and Helga Leitner, “Conjunctural Analysis”, in The
International Encyclopedia of Geography: People, the Earth, Environment and Technology, ed. Douglas
Richardson et al. (Wiley, 2024).
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Though attention to form in social analysis has receded, literary scholars have
continued to investigate form as a hinge between art and politics. Form has al-
ways been central to aesthetic inquiries, as it is form that holds together dif-
ferent modes of literary or artistic production (say, the novel, the lyric poem,
the song, or the sonnet) as well as comprising the distinctions between gen-
res. Form was central to Franco Moretti’s path-breaking work in quantitative
literary studies. Recognizing that canonical literature only represented a small
component of literary production, Moretti advocated a practice of “distant read-
ing” against the more traditional critical practice focused on close readings of
canonical texts. Distant reading attended to form as “the repeatable element of
literature: what returns fundamentally unchanged over many cases and many
years”.¹ It thus allowed the comparative literary scholar to grasp “the regular-
ity of the literary field. Its patterns, its slowness”.² By looking across numerous
texts, Moretti was able to identify repeatable themes, devices, and systems—
forms—comprising genres and setting narrative expectations. Subsequent “new
formalists” such as Carol Levine have also drawn attention to form as a way of
describing “all shapes and configurations, all ordering principles, all patterns
of repetition and difference”. Analyzing both social and aesthetic forms, Levine
argues that these patterns create “affordances”, which establish the possibilities
of new things and actions.³ Anna Korbluh has put an even stronger emphasis on
the importance of forms for the creation of new art and politics.⁴ For Kornbluh,
the fundamental importance of forms—political or aesthetic—is this capacity to
build new relations. Against the long-standing impulse of social theorists to
critique and demystify literary production as unstable or a series of ideologi-
cal effects, Levine looks to forms as providing the infrastructure for producing
more just societies.

Of course, one can continue to analyze and even critique forms as a particular
concretization of social relations without suggesting any necessarily positive
outcome toward justice. Kornbluh grounds her study in a utopian dimension
of Marxian materialism and Marxist analysts of diverse stripes have long been

¹ Franco Moretti, Distant Reading (Verso, 2013), 86.
² Moretti, Distant Reading, 87.
³ Carol Levine, Forms: Whole, Rhythm, Hierarchy, Network (Princeton University Press, 2015), 3.
⁴ Anna Kornbluh, The Order of Forms: Realism, Formalism, and Social Space (University of Chicago
Press, 2019).
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fascinated with form.¹ This is certainly true of Marx’s own critique of political
economy, which begins with the commodity form as a pivotal tool for diagnos-
ing capitalist social relations.² It is also true of Marxist aesthetic and legal anal-
ysis. For scholars from Lukács to Jameson, it was form rather than the content
of aesthetic production that emerged from and enabled the ideological repro-
duction of social and economic relations.³ Similarly, Evgeny Pashukanis, the
inventive Russian Marxist legal theorist, suggested that the key to understand-
ing the relationship between law and economics in capitalist societies was the
mediating role of legal form.⁴ His “commodity-exchange theory of law” argued
that bourgeois legal forms, particularly the abstract rights-bearing juridical sub-
ject, were legal expressions of market exchanges that required fictions of equal-
ity, freedom and ownership. This gave bourgeois legal forms their specificity.
As such, they were neither transcendental or universal legal principals, as they
emerged from and consolidated specific socio-economic orders. Nor were they
simply instruments of class rule. Pashukanis argued that the capitalist nature
of bourgeois law resides in its formal categories irrespective of and prior to any
particular content.

For Pashukanis, law was intimately connected with capitalist social relations.
The withering away of bourgeois law was thus central to the withering away of
the bourgeois state in a transition to communism. Without adopting Pashuka-
nis’s view of the historical evolution of communism, his conception of the form
of law nonetheless has utility. We can summarize this conception of form as the
repeatable concepts and categories that proceed any legal decision or analysis
and constitute the building blocks out of which legal claims are made and con-
tested. Like literary forms, these are patterns, devices, and systems of organiza-
tion. Although coming before and conditioning law and legal action, legal forms

¹ Kornbluh, Order of Forms, 5.
² Karl Marx, Capital, Critique of Political Economy, Volume 1, trans. Paul Reitter (Princeton UP,
2024), especially chapters 1 through 3.
³ György Lukács, The Historical Novel, trans. Hannah and Stanley Mitchell (Merlin Press, 1962);
Lukács,TheTheory of the Novel: A Historico-Philosophical Essay on the Forms of Great Epic Literature,
trans. Anna Bostock (MIT Press, 1971); Fredric Jameson, Marxism and Form: Twentieth Century
Dialectical Theories of Literature (Princeton UP, 1971); Jameson, The Political Unconscious: Narrative
as a Socially Symbolic Act (Cornell University Press, 1982).
⁴ Evgeny Pashukanis,TheGeneralTheory of Law andMarxism, trans. Barbara Einhorn (Transaction,
2002).
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also have a history, structured by social orders independently of legal content.
This dialectic of legal form—as a causal force shaping society, but also a polit-
ical effect of social relations—gives us a method to historicize legal regimes. It
also highlights a level of indeterminacy in social action that corresponds with
reality. Although forms constrain the range of arguments and claims that can
be made, they do not determine absolutely either the content of law or the way
individuals and groups navigate the legal terrain. Nonetheless, because forms
also play a role consolidating social orders—for instance, it is hard to imagine
market-based societies without stable contracts and formal equality—changes
in form can also highlight changes in social order.

To be clear, forms are thus a different way to conceptualize many of the le-
gal and economic categories that some law and economics scholars, such Oliver
Williamson or Douglas North, have viewed through the lens of “institutions”.¹
Similar to the conception of forms offered here, New Institutional Economics
(NIE) has treated categories like contract, property rights, and legal organiza-
tional as institutions that condition and shape how capitalist economies oper-
ate. Although institutions are understood to emerge historically, NIE scholars
conceptualize their development as evolutionary responses to problems of eco-
nomic coordination. Institutions evolve in response to and as a structure for the
rules of economic transactions and bargaining. But, for institutional economists,
grounded in realist ontological commitments, evolution is a rational and func-
tional response to economic problems. As Vinay Gidwani has demonstrated
in his detailed discussion of institutionalist approaches to wage contracts, NIE
downplays the power-laden, semiotic, and socially constructed way that forms

¹ This is a voluminous literature, but see Douglas North, “Institutions”, Journal of Economic Per-
spectives 5, no. 1(1991): 97-112; and Oliver Williamson, “Markets, Hierarchies, and the Modern Cor-
poration”, Journal of Economic Behavior and Organization 17 (1992): 335-52 for useful, synthetic
introductory accounts.
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emerge and shape subsequent social action.¹ Like institutions, legal forms are a
repeatable element across social structures. But they are not rational responses
or evolutionary developments as much a highly contingent and socially con-
stituted forms of power and knowledge, conditioned by social relations and
reshaping them in turn.²

2. Legal Form and the History of the Rich

This dialectical approach to form is important for understanding the history
of the rich, and particularly the questions of continuity and discontinuity that
Alfani seeks to highlight. Methodologically, Alfani focuses on establishing sta-
ble definitions of the rich across time and space. In doing so, he provides tools
for locating the rich empirically and, through their biographies, charting their
pathways to wealth. Alfani also suggests that these patterns are related to spe-
cific epochs, whichmight be considered the most general categories of political-
economic classification in the book. Although he does not delve deeply into the
internal dynamics of each time period, he nonetheless uses them as temporal
categories that distinguish, say, the feudal land and labor relations of medieval
Europe from the rise of transnational trade during the early modern period, the
industrial revolution of the of nineteenth century and the modern economies of
the twentieth century. These broad time frames contextualize the possibilities
for amassing wealth. Thus, feudalism, with its landed forms of power, provides
opportunities for wealth through concessions, grants, and inheritance, while
incipient urban manufacturing and the development of trade provides accumu-
lation strategies based on innovation and entrepreneurialism. Older forms don’t
fully disappear; they are subsumed within emergent forms of production and

¹ Vinay Gidwani, “The Cultural Logic of Work: Explaining Labour Deployment and Piece-Rate
Contracts in Matar Taluka, Gujarat, Parts I and II”, Journal of Development Studies 38, no. 2 (2001):
57-108.
² For another demonstration of the difference between an institutional approach and the one of-
fered here, compare the approaches of new institutional economists on “open orders” in Douglas
North, John J. Wallis, and Barry Weingast, Violence and Social Orders: A Conceptual Framework for
Interpreting Recorded Human History (Cambridge UP, 2009) with the analysis of “civic equality” in
William H. Sewell, Jr. Capitalism and the Emergence of Civic Equality in Eighteenth-Century France
(University of Chicago Press, 2021).
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trade that provide increasingly more lucrative opportunities. Alfani does not fo-
cus on relating epochs to the rate or intensity of wealth accumulation, although
he does note that, outside of the catastrophes of the Thirty Years War and the
Black Death, one of the few eras that saw greater distribution of profits across
society was the post-war period dominated by redistributive social policies in
the most powerful Western economies.¹

The reference to late-twentieth century social welfare states is only one of
many points where policy, law, and state practices play pivotal roles in the cre-
ation of the rich and the dimensions of inequality. Alfani notes that in the earli-
est societies, “inequality deepened further in association with the development
of early governmental institutions and the appearance of the first states”.² He
also notes the ability of “institutions (especially inheritance and tax systems)” to
impact inequality.³ Pre-industrial wealth depended on “a regime of systematic
privilege, enrooted in law and institutions as well as in a culture that favoured
nobles over commoners, urban over rural dwellers and so on”.⁴ Alfani goes on to
show the way law regulated who could marry into the nobility, the conferring
of titles, and the mechanisms from transferring wealth across generations.⁵ In
addition, usuary laws, competition and anti-trust laws, and banking regulations
shaped financial pathways to wealth.⁶ Law even played a pivotal role structur-
ing the social position of the rich and moral debates over affluence, as Alfani
chronicles the emergence of sumptuary laws limiting displays of wealth.⁷

In other words, if the point of the history of the rich is to figure out “what
continuities exist across time? What makes the rich today similar to those of
the past?” one of the major consistencies is not just the behavior of the rich
or the social significance of wealth but the underlying structures and social
arrangements that produce wealth. Whether wealth was acquired through land
ownership, inheritance, trade, entrepreneurship, or finance, in each case law
and legal institutions played decisive roles. Moreover, laws also structured the

¹ Alfani, Gods, 55.
² Alfani, Gods, 37
³ Alfani, Gods, 52
⁴ Alfani, Gods, 55.
⁵ Alfani, Gods, 70-1.
⁶ Alfani, Gods, chapter 5.
⁷ Alfani, Gods, 161.
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responses to the wealthy, as one of the major forms in which moral critiques
are launched and contested is through legal devices. Unlike other discourses
on wealth, those critiques had real force. This is because, as Pierre Bourdieu
noted, “the law is the quintessential form of ‘active’ discourse, able by its own
operation to produce its effects”.¹

Of course, to highlight law’s role in wealth accumulation still leaves open
many important questions. How do we relate antiquated legal doctrines con-
cerning usury with modern banking regulation? How do the types of grants
that underpinned the land holdings of early modern nobles relate to contem-
porary real estate law, contracts, or property law? In this regard, attention to
legal form—-beyond simply law in general or specific constituted legal acts—is
important. Pashukanis’s basic insight was that while social relations do not de-
termine the specific content of law, they do shape legal forms and thus both
reflect and constitute social relations. As such they were anchored in specific
historical modes of political economy. For Pashukanis, the concern was only
with the legal forms of capitalist societies, but the emphasis on the relation be-
tween legal form and social formations has insights for non-capitalist and proto-
capitalist social formations as well. Legal form allows us to understand the rich
beyond their statistical regularities and individual biographies, but rather in a
dialectical relationship with the historical epoch conditioning their emergence.

This aspect can be readily grasped by thinking through a variety of the legal
frameworks that appear throughout the book. Almost all the legal forms men-
tioned in the medieval and even early modern periods take their warrant, in
one way or another, from theology. Usury laws followed biblical injunctions.
Landed nobility rooted their titles in grants “in accordance with some sort of
divine design”.² Sumptuary laws reflected theological concerns with luxury and
idleness. Indeed, theologians themselves play a central role in Alfani’s story, ar-
ticulating a concept of avarice that took on legal and regulatory dimensions.³
These legal frameworks reflected medieval social worlds not only in their spe-
cific content, but also in their form. Inheritance laws enabling nobility to control

¹ Pierre Bourdieu, “The Force of Law: Toward a Sociology of the Juridical Field”, Hastings Law
Journal 38, no. 5 (1987): 839.
² Alfani, Gods, 70.
³ Primarily through the writing ofThomas Aquinas and the development of natural law. See Alfani,
Gods, chapter 8.
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land and transfer it to their descendants were structured by a medieval political
theology, taking forms that presupposed hierarchical social strata and relations
based, not on exchanges, but on grants of authority ultimately derived from
a divine and sacred order.¹ Subsequent reconceptualization of inheritance law
had to tarry both with content and form, destroying, transforming, and creating
new legal forms. Some, like the entail, were largely eliminated.² Others, say the
trust, were transformed and spread widely, giving new pathways to accumulate
and maintain inherited wealth.³

Form thus plays a central role in questions of continuity and discontinuity.
Even if we can say that inherited wealth continues to be a pathway to riches,
the form that wealth takes along with the justifications that enable it change.
Political theology was reconceptualized in terms, like property and contract,
consonant with and helping to reproduce new political, economic and social
orders. By taking legal form as an object of analysis, we can begin to periodize
these epochal changes, showing how they reframed individual action. We see
continuity in inherited wealth as a source of fortune but radical change in form,
and thus the meaning and understanding, of wealth accumulation, reflecting
different epochal configurations. Moreover, because legal form emerges out of
social relations, it does not comprise the origins of these changes but rather
creates a methodological opening to grasp them.⁴

¹ Of course, the classic account of the emergence remains Ernst Kantorowicz,TheKing’s Two Bodies:
A Study in Medieval Political Theology (Princeton University Press, 1957). The infamous account is
Carl Schmitt, Political Theology: Four Chapters on the Concept of Sovereignty, trans. George Schwab
(Chicago, 1985).
² Alfani, Gods, 199. This example also helps clarify the relation between dialectical approaches to
legal form and the New Institutional Economics. Legal forms are not the result of profit maximizing
rationality as much as elements in symbolic systems and social practices that were rooted in dis-
tinct times and places. They persist and are taken up over and again, not out of rational economic
calculation, but out of contingent power relations and social dynamics.
³ The classic study of the trust remains Frederic W. Maitland, “Trust and Corporation”, in State,
Trust and Corporation, ed. David Runciman and Magnus Ryan (Cambridge University Press, 2012),
75-130. For an interesting extension of Maitland that examines the centrality of the trust to US
corporate law, see David Ciepley, “Governing People or Governing Property? How Dartmouth
College Assimilated the Corporation to Liberalism by Treating it as a Trust” (March 2, 2021),
https://ssrn.com/abstract=3796298 or https://dx.doi.org/10.2139/ssrn.3796298.
⁴ This was the coda to the Bourdieu quotation above. After arguing that law is an “active” discourse
that “creates the social world”, Bourdieu adds the important qualification, “only if we remember that
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3. The Stakes of the History of the Rich

If my contention that a history—-or maybe more accurately a genealogy—-of
legal form is a necessary supplement to the history of the rich, it is motivated
only partially by a desire to round out the account of the wealthy across time.¹
Alfani presents his study as one that speaks to contemporary issues concern-
ing the social position and political impact of the wealthy, and this “history of
the present” is where legal form pays off.² Although Alfani does not moralize
against the processes by which great wealth has been generated, he certainly
identifies it as a persistent problem. The rich, he concludes, “have historically
struggled to find a recognized social role and have been the object of intense
suspicion, if not outright criticism and scorn”.³ This makes their position, ac-
cording to Alfiani, “intrinsically fragile,” as the rich undermine their social po-
sition by their resistance to contribute to society at large. The response Alfani
advocates is progressive taxation, what he terms “the proper way (institution-
ally and culturally) for the rich to contribute to society. Not giving, but taxes”.⁴
Of course the problem with this solution, which Alfani clearly recognizes, is
that the social conditions which could compel the rich to contribute are signifi-
cantly eroded. As his account of the rich in times of emergency makes clear, it

it is this world which first creates the law”. Bourdieu, “Force of Law”, 839.
¹ In this paper I have emphasized the dialectical approach to legal form stemming from Marxist
literary and legal critics, but a similar historicization of form has been central to the genealogical
scholarship on law following the work of Michel Foucault. See, for instance, Foucault, “Truth and
the Juridical Forms”, in Power, ed. James D. Faubion (New Press, 2000), 31-45.
² Michel Foucault, Discipline and Punish: The Birth of the Prison, trans. Alan Sheridan (Vintage,
1977), 31.
³ Alfani, Gods, 316.
⁴ Alfani, Gods, 317.
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is the very wealthy that have the most capacity to shirk their social duties and
to exit from social constraints.

Part of the reason this is such a difficult issue to address is that the causal
arrows are not as clear or unidirectional as we would hope. The processes that
produce progressive taxation, whichAlfani documents, were political responses
to other periods of economic crisis, like the Great Depression. In other words,
the state, as a reflection of the political organization of society and economy,
does not stand outside the generation and distribution of wealth as an observer
and referee. Rather, law, discourse and power constitute both the potentiality
for wealth acquisition and the social and political orders dialectically. Any his-
tory of the rich that seeks to resolve the issue of their social instability cannot
begin with individual actions or empirical patterns of wealth generation only
to end at their social and political meaning (as if the latter was an independent
response to the former). Rather, social and political meanings, laws, and power
create the conditions for individual action and the patterns in the first place.

Forms help us to see this dynamic. Take for instance taxation, the very form
that promises to realign affluence with social welfare. Alfani makes clear that
progressive taxation is remarkable for being one of the few levers societies pos-
sess to reduce inequality—-and greatly preferable to the other options such as
famine, plague, and war. But Alfani also makes clear that progressive fiscal sys-
tems are “a relative novelty in human history”.¹ Widely adopted acrossWestern
social welfare states in the aftermath of the Great Depression and the World
Wars, progressive tax and fiscal systems make only a brief appearance across
the long history of the rich. Outside of this short half-century (their erosion
begins as early as the 1980s with the tax reforms of the Reagan and Thatcher
administrations and continues with many center-right and right-wing parties
thereafter)² much of the history of taxation is not only regressive but one of the
very conduits for the amassing of fortunes. In earlier epochs, taxation was ex-
tractive, directly supporting the person of the sovereign and claimed in defense
of the realm. Taxes were collected by tax farmers who received the power to tax

¹ Alfani, Gods, 281.
² Alfani, Gods, 282.
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as a grant and delegation of sovereign power.¹ From the “hated publicani”² of
Ancient Rome through the Medici, the French dynasty of Crozat, and the Fug-
gers,³ large fortunes were made through concession agreements that granted
families the power to engage in tax farming.

Across time the content of taxation changes in terms of its rates, its modes
of collection, and its objects of concern (land, income, inheritance, consumer
goods, etc.) But it also changes in form. Alfani shows that tax farming, and con-
cessions more generally, made sense and were even socially stable in societies
that were “‘flagrantly regressive’ (…) meaning that it systematically favoured
the richest part of the population”.⁴ Concessions, grants, and tax farming agree-
ments thus took forms shaped by those societies. These were not modern con-
tracts based in formal equality, but gifts and donations following hierarchical
relations of fealty. Late medieval and early modern conceptions of tax and fis-
cal systems were not about the welfare of society. They were extractive rents
in support of sovereigns and the fisc, a quintessential form of what Foucault
referred to as the “deductive power” characterizing early modern sovereignty.⁵
This is radically different than the forms of progressive taxation that developed
in the twentieth century, shaped by decades of social and labor politics over
taxation. Those political movements and struggles did not just change the tax
system; they reworked the very meaning and form of law setting new possibil-
ities, but with new limits and contradictions.⁶

If the prospects of progressive taxation as a response to the problems of great

¹ For some histories that consider tax farming as a form see Kantorowicz, The King’s Two Bodies;
Kate Fleet, “Appalto and Gabella: Farmed Tax or Monopoly?”, Eurasian Studies 2, no. 1(2003): 31-
43. Tax farming also makes a brief appearance in Carlo Taviani’s formal history of the Maona.
Taviani, “The Maona: A Study on Institutional Migration of Economic Organizational Forms (13ᵗʰto
16ᵗʰCenturies)”, Journal of Interdisciplinary History of Ideas, 13, no. 25 (2024): 2:1-2:34.
² Alfani, Gods, 135.
³ Alfani, Gods, 71, 136.
⁴ Alfani, Gods, 278.
⁵ On deductive power, Michel Foucault, The History of Sexuality, Volume 1: An Introduction, trans.
Robert Hurley (Vintage, 1990), 135-6. For a fuller elaboration of this argument see Joshua Barkan,
Corporate Sovereignty: Law and Government under Capitalism (Minnesota, 2013), 23-25. As I note
there, the “fiscal” in questions was the fisc of the realm, referring to the public treasury but also to
lands. The same fisc at root in the verb to confiscate.
⁶ For the rise of progressive taxation in the US, see Ajay K. Mehrotra,Making the Modern American
Fiscal State: Law, Politics, and the Rise of Progressive Taxation, 1877-1929 (Cambridge UP, 2013).
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wealth seem increasingly far off today, that might indicate that our epoch and
its underlying legal forms are changing. Indeed, part of the accumulation and
reproduction of great wealth in the contemporary moment seems to stem less
from the legal forms undergirding liberal capitalist mass democracies and the vi-
sion of progressive taxation and social welfare that were their hallmarks. Today,
we seem to be witnessing a return to the extractive relations of sovereign grants
and concessions, with political economist discussing the emerging “spectre of
state capitalism” and confronting another “neomercantilist moment”.¹ As with
their early-modern forebearers that Alfani so skillfully chronicles, these new
forms of state-directed political economy seem to be creating and reinforcing
pathways to affluence.² Responding to them requires we grasp the legal forms
animating these relations in the present.
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