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Abstract

Regional economic integration in the East African Community commits partner states to eliminate internal
tariffs and ensure the free movement of goods. In practice, however, states depend heavily on domestic
taxation, and revenue authorities often adopt fiscal measures that conflict with regional law. This paper
examines how courts have become central actors in resolving this tension. Through analysis of recent
litigation before the East African Court of Justice and national courts, the study shows that judicial
enforcement has translated treaty commitments into concrete economic rights for traders. The judgments
reviewed reveal that courts are engaging in forms of judicial reasoning that closely resemble proportionality
analysis, even though the doctrine is not expressly articulated when assessing whether national tax measures
genuinely pursue public objectives or disguise protectionism. Building on this judicial trend, the paper
proposes an explicit proportionality framework that would allow courts to balance fiscal autonomy with the
integrity of the common market. The research suggests that proportionality provides a workable doctrinal
bridge, offering states regulatory flexibility while protecting the legal certainty necessary for regional
integration. The conclusion argues that formalising this standard may strengthen the EAC as a rule-based
regional order, reducing reliance on political negotiation and reinforcing the binding nature of supranational
law.
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1 Introduction. The fiscal fault line in EAC integration

1.1 The sovereignty bargain. A global south dilemma

Regional integration is often explained through examples from the European Union
(EU), where a common market gradually turned into a tightly integrated political and
monetary community.' That narrative may tempt one to assume that other regions simply
follow the same trajectory if they replicate the EU blueprint.? For the East African
Community, however, the motivations and political dynamics are far more pragmatic. The
EAC, revived in 2001, is not primarily an attempt to transcend nationalism after war but
an economic survival strategy for developing states that are trying to find collective
strength within a demanding global economy.? Its end goal of a common market, then
monetary union, and ultimately a political federation is ambitious, but the underlying
pressure is developmental rather than ideological.*

The challenge is that integration requires surrendering parts of fiscal discretion to a
regional legal system, yet the same partner states rely heavily on domestic revenue to
keep their governments functioning.® This fiscal pressure is not unique to one state; it is
a systemic challenge across the region. Kenya, for instance, has grappled with rising public
debt and significant fiscal deficits, causing aggressive tax measures, while Rwanda and
Tanzania have similarly faced revenue shortfalls that compel their treasuries to prioritise
domestic resource mobilisation over regional liberalisation.® In such circumstances,
taxation is not only a policy tool but a political lifeline.” When policymakers have to
choose between obeying supranational rules and protecting the national treasury, the
immediate need to raise revenue often wins.® While policy analysts describe this tension
as a sobering political reality, the East African Court of Justice (EACJ) has explicitly
confronted it in litigation. In landmark disputes such as British American Tobacco v
Attorney General of Uganda and Testimony Motors, the Court had to adjudicate directly
between partner states’ arguments for fiscal autonomy, often grounded in the need to

' Béla Balassa, The Theory of Economic Integration (Routledge 2011) 15-17; see also Treaty on European Union
(Maastricht Treaty) [1992] OJ C191/1, art B.

2 Dermot Hodson and Imelda Maher, ‘The Transformation of the European Union’ in Erik Jones, Anand Menon and Stephen
Weatherill (eds), The Oxford Handbook of the European Union (OUP 2012).

3 Nicolas de Zamaroczy, The Political Economy of the East African Community: Elite Interests and Regionalism' (ESID
Working Paper 116, University of Manchester 2016) 2-4.

4 Protocol on the Establishment of the East African Community Common Market (adopted 20 November 2009, entered
into force 1 July 2010) art 4(1) - (2); see also Treaty for the Establishment of the East African Community (n 4) art 5(2).
5> World Bank, Uganda Economic Update: Financing Growth and Development (11th edn, World Bank 2018) 20-21.

6 African Development Bank Group, African Economic Outlook 2024: Driving Africa’s Transformation (AfDB 2024) 45;
International Monetary Fund, Kenya: Staff Report for the 2023 Article 1V Consultation (IMF Country Report No 24/13,
2024) 8; Ministry of Finance and Planning (Tanzania), National Debt Sustainability Analysis Report (MoFP 2023) 15.

7 World Bank Independent Evaluation Group (IEG), ‘Domestic Revenue Mobilization: An Independent Evaluation of World
Bank Group Support (2006-2015)’ (World Bank 2017) 1-3.

8 Edward Ssempebwa, East African Community Law (LexisNexis 2015) 21.
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protect local revenue or industry, and their binding treaty obligations.® Despite legal
commitments to the common market, governments may feel compelled to impose taxes
or charges that contradict regional rules simply because the domestic pressure to collect
revenue is overwhelming.

This situation has produced what Milej describes as an ambivalent and institutionally
vague supranational framework, leaving significant uncertainty about the scope and
enforceability of EAC legal obligations,!" while judges such as Kanyeihamba JSC have
emphasised, in a different context, that any state limitation of protected rights must be
acceptable and demonstrably justifiable in a free and democratic society and must be
justified before courts when challenged.? On paper, EAC law takes precedence over
national legislation, specifically in matters of Treaty implementation and interpretation. '3
The Treaty and the Common Market Protocol prohibit internal tariffs and discrimination
against goods from partner states.'* In practice, governments still use fiscal tools such as
excise duties, VAT rules, or customs valuation schemes to give domestic producers an
advantage or plug revenue gaps.' The conflict is not a matter of unwillingness to comply
with integration obligations.'® It is a structural contradiction between two legal orders
that are both legitimate: one demands uniformity for regional economic growth, and the
other grants states autonomy to tax and manage their economies.'” When these interests
collide, it is increasingly the courts that are forced to decide which legal order prevails.'®

1.2 The conceptual threat and the doctrinal response

The difficulty in the EAC resembles an older debate in international law about whether
an international organisation can possess rights and obligations independent of its member
states.' The International Court of Justice wrestled with this idea in the Reparation for

9 British American Tobacco (U) Ltd v Attorney General of the Republic of Uganda (Reference No 7 of 2017) (EACJ, First
Instance Division, 26 March 2019); Attorney General of the Republic of Rwanda v Union Trade Centre (UTC) and others
(Appeal No 10 of 2020) (EACJ, Appellate Division, 30 August 2022).

10 British American Tobacco (U) Ltd v Attorney General of Uganda (Reference No 7 of 2017) [2019] EACJ 13 (26 March
2019) 51, 61-62.

" Tomasz P Milej, ‘What Is Wrong about Supranational Law? The Sources of East African Community Law in the Light of
EU Law’ (2015) 75 Heidelberg Journal of International Law (ZaoRV) 579, 600-605.

2 Charles Onyango Obbo and Another v Attorney General (Constitutional Appeal No 2 of 2002) (Supreme Court of
Uganda, 11 February 2004) (Kanyeihamba JSC) 36-37.

3 Treaty for the Establishment of the East African Community (adopted 30 November 1999, entered into force 7 July
2000) art 8(4); Prof Peter Anyang’ Nyong’o and others v Attorney General of Kenya and others (Reference No 1 of 2006)
(EACJ, First Instance Division, 30 March 2007) [21].

4 EAC Treaty (n 4) art 75(1)(b); Protocol on the Establishment of the East African Community Customs Union (adopted
2 March 2004, entered into force 1 January 2005) art 15(1)(a)-(b).

5 British American Tobacco (U) Ltd v AG Uganda (n 11) 41, 51, 61-62; Kigoma Ltd v Attorney General of Kenya (EACJ,
First Instance Division, Application No 29 of 2020, 27 November 2020) (Interim Orders).

6 World Bank, ‘Political Economy of Regional Integration in Sub-Saharan Africa’ (World Bank 2016) 53-56.

7 Balassa (n 1) 16-17.

8 British American Tobacco (U) Ltd v AG Uganda (n 11) 61-62; see also Kigoma Ltd v AG Kenya (n 15).

19 ‘Reparation for Injuries Suffered in the Service of the United Nations’ (Advisory Opinion) [1949] ICJ Rep 174, 179-180,
185.
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Injuries opinion, where it recognised that the United Nations had a legal identity separate
from the states that created it.2° Something similar appears to be happening in the EAC.?'
Although the Common Market does not possess separate legal personality, it operates as
a binding legal regime within the East African Community framework, particularly where
its core rule, the free movement of goods, constrains or overrides domestic taxation
choices.??

The risk for the EAC is not dramatic collapse.?? Instead, the threat is gradual erosion.?*
If partner states can sidestep supranational rules through cleverly designed domestic taxes
that discriminate against imports from other EAC members, the common market could
end up existing more in rhetoric than in reality.? Observers have previously warned that
the EAC could become a convenient scapegoat for national politics, where leaders publicly
support regional integration but quietly sabotage it at home.?® When that happens,
investors lose confidence, cross-border trade becomes unpredictable, and integration
loses credibility.?’

This paper explores a legal method that courts may rely on to handle these clashes.
Much academic writing focuses on what states must do to integrate.?® This paper instead
focuses on the rights that arise from the existence of a common market and on the rights
held by traders and companies operating within it.2 The central claim is that
proportionality can offer a structured way for courts to weigh national fiscal policy choices
against regional integration rules.3? Proportionality is already familiar in international
trade adjudication and is increasingly used within domestic judicial review in partner
states .3' Formal recognition of proportionality as the yardstick would help courts evaluate
whether a state’s tax measure is genuinely driven by a public policy justification or
whether it secretly undermines integration. 32

The rest of the paper builds this claim in three steps. Part Two reviews evidence
showing that the EAC legal system already functions with a form of supremacy in

20 ibid, 179-180, 188-189.

21 EAC Treaty (n 4) art 4(2).

22 EAC Common Market Protocol (n 5) art 6(1); EAC Customs Union Protocol (n 14) art 15(1)- (3).

23 Philomena Apiko, 'Understanding the East African Court of Justice: Investigating Discontent over the Court’s Role in
Regional Integration' (ECDPM Discussion Paper 2017) 11-14.

2 ibid.

25 See EAC Customs Union Protocol (n 14) art 15(1)- (3) (which prohibits Non-Tariff Barriers).

26 Apiko (n 24) 12-14.

7 ibid.

8 James Gathii, The East African Community Judicial Power (2010) 17(1) Tulane Journal of International and
Comparative Law 475.

29 See EAC Common Market Protocol (n 5) arts 6 (Free Movement of Goods) and 13 (Free Movement of Persons).

30 WTO Appellate Body Report, Korea — Measures Affecting Imports of Fresh, Chilled and Frozen Beef (11 December
2000) WT/DS161/AB/R [164].

31 See WTO Appellate Body Report, Brazil — Measures Affecting Imports of Retreaded Tyres (3 December 2007)
WT/DS332/AB/R [141]-[143]; Ngunjiri Wambugu v Inspector General of Police & 2 others [2019] eKLR; Charles Onyango-
Obbo & Anor v Attorney General (Constitutional Appeal No 2 of 2002) [2004] UGSC 1.

32 This standard would be applied when interpreting the general exceptions, such as those found in the EAC Common
Market Protocol (n 5) art 54.
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practice.3? It identifies decisions from the East African Court of Justice and partner state
courts that have struck down domestic tax measures for violating common market rules. 34
Part Three develops proportionality as a doctrinal bridge. It suggests that courts are
already applying it indirectly when they assess whether a fiscal measure is truly justified. 3>
The section proposes adopting proportionality formally as a four-stage test. Part Four
concludes by arguing that adopting proportionality is not judicial activism.3¢ Rather, it
gives both partner states and traders predictability and helps secure the future of a rules
based common market. 3’

2 Taking stock. The judicial enforcement of the common market

The previous section introduced the central tension that sits at the heart of EAC
integration. Supranational law requires states to treat the region as one market, while
fiscal survival pressures them to behave like isolated national economies.3® Part 2
demonstrates that, whether or not political leaders embrace regional commitments, the
judiciary has increasingly taken responsibility for enforcing them.3° This shift appears to
signal that courts rather than political negotiation are driving the real progress of
integration.“? What is taking shape is not merely a theoretical supremacy of EAC law, but
something more tangible.#! Regional commitments are gradually acquiring real force
through litigation outcomes and binding court orders.#? This is happening both at the East
African Court of Justice and within partner state courts.*

Courts have become the unexpected referees in the struggle between national tax
policy and the common market.* Through a line of cases dealing mostly with excise
duties, customs valuation and administrative discretion, judges are consistently ruling
that national fiscal measures cannot override regional law.# The result is a steadily
growing body of jurisprudence which turns treaty promises into enforceable rights for

3 EAC Treaty (n 4) arts 8(4), 23-24; see also Peter Mbishe Mwakisha & another v Attorney General of the Republic of
Kenya (Reference No 10 of 2010) [2011] EACJ 10.

34 British American Tobacco (U) Ltd v AG Uganda (n 11) 61, 65; Kigoma Ltd v AG Kenya (n 15) 9-11.

35 WTO Appellate Body Report, Korea — Beef (n 30) [164]; WTO Appellate Body Report, Brazil - Retreaded Tyres (n 31)
[141]-[143].

36 EAC Customs Union Protocol (n 14) art 3(a)-(d).

37 EAC Common Market Protocol (n 5) art 6(1); EAC Customs Union Protocol (n 14) Part C, art 15(1)-(3).

38 John E Ruhangisa, 'The Role of the East African Court of Justice in the Realisation of the Customs Union and Common
Market' (EACJ Paper 2011) 3-5.

39 British American Tobacco (U) Ltd v AG Uganda (n 11) 61, 65; Kigoma Ltd v AG Kenya (n 15) 9-11.

40 EAC Treaty (n 4) art 8(4); Mwakisha v AG Kenya (n 34).

41 EAC Treaty art 8(4) and Mwakisha Mjawasi v East African Community (East African Court of Justice, 2011) (supremacy
of EAC law for interpretation/enforcement); see also EACJ Law Reports 2015-2017 (selected cases enforcing Treaty
obligations).

42 British American Tobacco (U) Ltd v AG Uganda (n 11) 65.

43 East African Centre for Trade Policy and Law v Attorney General of Kenya [2013] eKLR (High Court of Kenya).

44 EAC Customs Union Protocol (n 14) art 15(1)- (3); Kigoma Ltd v AG Kenya (n 15) 9-11.

45 British American Tobacco (U) Ltd v AG Uganda (n 11) 61.
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traders, companies and cross border economic actors.“ It also signals that while the
political will of the Summit and the Council remains essential for enforcement, judicial
intervention is increasingly defining the parameters within which that political consensus
must operate. Although the Court’s mandate is limited to the interpretation and
application of the Treaty under Article 27, its decisions provide the binding legal clarity
that compels political organs to act, ensuring that integration advances through a
synthesis of judicial oversight and executive implementation.*

2.1 The formal legal framework. Prohibitions on national fiscal discretion

The legal architecture of the EAC goes beyond a simple agreement to trade more
freely.“® It established a Customs Union and a Common Market, which makes it more
comparable to the logic of a single economic space.® This deeper form of integration
requires states to cede substantial control over customs matters.>® The Customs Union
Protocol immediately obligates partner states to eliminate internal tariffs and to refrain
from reintroducing them.>' The language of the Protocol leaves little room for
interpretation.>? It states that once the Protocol comes into force, internal tariffs and any
charges that mimic their effect must be eliminated.>® The stated goal is to liberalise
regional trade in goods and create an efficient environment for production and
competition.>*

The same logic appears again when the Protocol speaks about non-tariff barriers.>
States are not only required to remove existing non-tariff barriers but are prohibited from
introducing new ones.>® Even when taxes are labelled as domestic charges such as excise
duty or VAT, they cannot be applied selectively or in a way that restricts free movement
of goods from other partner states.”” The Common Market Protocol reinforces this
obligation by establishing free movement of goods and requiring national treatment.>8
Goods from another partner state must be treated in the same way as domestic goods

46 EAC Common Market Protocol (n 5) Part C, art 6; EAC Customs Union Protocol (n 14) arts 3, 15; British American
Tobacco (U) Ltd v AG Uganda (n 11) 61, 65.

47 Patricia Kameri-Mbote, ‘East African Community Law and the Supremacy of EU Law: The Case of British American
Tobacco (U) Ltd v Attorney General of Uganda’ (2020) 26(3) European Law Journal 218; Treaty for the Establishment of
the East African Community (adopted 30 November 1999, entered into force 7 July 2000) arts 27 and 38(3); James T
Gathii, ‘The Under-Appreciated Jurisprudence of the East African Court of Justice’ (2010) 10(1) Global Trade and
Customs Journal 33.

48 EAC Treaty (n 4) arts 75-76.

49 EAC Customs Union Protocol (n 14) Part D; EAC Common Market Protocol (n 5) Part C, art 4.

50 EAC Customs Union Protocol (n 14) art 10(1).

31 ijbid art 10(1) and art 11.

52 ibid art 10(1).

53 EAC Customs Union Protocol (n 14) art 10(1); EAC Treaty (n 4) art 75(1)(b).

54 EAC Customs Union Protocol (n 14) art 3(a)-(d).

55 ibid art 13(1).

% ibid art 13(2).

57 EAC Common Market Protocol (n 5) art 6(1).

58 EAC Customs Union Protocol (n 14) art 15(2).
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once they enter the territory.?® The East African Court of Justice has interpreted this to
mean that any tax or administrative measure that discriminates based on the country of
origin is unlawful.®°

This framework of supranational constraint is further tightened by the Protocol on the
Establishment of the East African Community Monetary Union. While the single currency
remains a future goal, the Protocol imposes immediate obligations on Partner States to
harmonise and coordinate their fiscal policies. Article 5 explicitly mandates that states
coordinate their fiscal policies to ensure price stability and sound public finance,
effectively limiting their ability to use national budgets as purely domestic political
tools.®' Furthermore, the Protocol’s macroeconomic convergence criteria impose strict
ceilings on overall budget deficits and gross public debt, signalling that the scope of
regional law has expanded from regulating cross-border trade to overseeing the structural
management of national economies. %2

On top of the Protocols, the East African Community Customs Management Act functions
as supranational legislation.®? It prescribes the methods that customs authorities must use
to value imported goods.® The Act instructs authorities to begin with the transaction
value method.®® That is, the actual price paid for the goods.®® Only when that method
cannot be applied may other valuation methods be considered.®’ In effect, a national
revenue authority does not get to invent its own valuation system simply because it
believes importers are under-declaring values.®® The process is mandatory and
sequential.®’

This rigid structure may appear unrealistic given the revenue struggles to face partner
states.”® That may be true. However, the rigidity is not accidental.”! The system is
deliberately designed to ensure that the common market is not undermined by
administrative improvisation or political pressure within individual states.”? The
unavoidable result is a continual collision between national discretion and regional law,
which leads us into the cases where courts have been forced to resolve this conflict.”?

59 EAC Customs Union Protocol (n 14) art 15(1).

60 British American Tobacco (U) Ltd v AG Uganda (n 11) [112], 61.

61 Protocol on the Establishment of the East African Community Monetary Union (adopted 30 November 2013) art 5(1).
62 ibid art 6; International Monetary Fund, The Quest for Regional Integration in the East African Community (IMF 2015)
145.

63 East African Community Customs Management Act 2004 (as revised) s 122, sch 4.

64 EACCMA 2004 (n 61) sch 4, para 2(1).

% ibid.

% ibid sch 4, para 2(1).

%7 ibid sch 4, paras 3-8.

%8 ibid sch 4, para 8(2)(g).

% ibid sch 4, General Notes, para 1.

70 See, EAC Secretariat, EAC Customs Strategy 2016/17-2020/21 (EAC 2016) 6-8.

71 EAC Customs Union Protocol (n 14) art 3(a)-(d).

72 EAC Common Market Protocol (n 5) art 6(1); EAC Customs Union Protocol (n 14) arts 10, 13, 15.

73 British American Tobacco (U) Ltd v AG Uganda (n 11) [112], 61.
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2.2 From De Jure Rules to De Facto Enforcement. The Judiciary as Enforcer

The legal obligations described above would remain rhetorical if no institution judicially
enforced them.”* What gives them meaning is that traders have increasingly taken states
and national authorities to court when those authorities impose taxes or administrative
decisions that contradict regional law.”> The record shows a clear trend.”® Courts
consistently rule that national fiscal measures must comply with EAC law.”” In several
cases, judges have gone further, questioning not only the legality but also the rationality
of state justifications.”® At times, courts have even accused tax authorities of acting with
disregard for the law.”®

The British American Tobacco case offers a clear example.® Uganda imposed two
different excise duty rates on cigarettes.®' Those manufactured locally were taxed at a
lower rate, while those classified as imported were taxed much higher.®? Cigarettes
manufactured in Kenya but sold in Uganda were placed in the higher tax category,
effectively treating goods from a partner state as if they were external imports.® Uganda
argued that the higher tax served public health objectives by discouraging smoking, and
that the measure protected local industry.® The East African Court of Justice appeared
unconvinced and ultimately rejected the justification.® The court reasoned that if the
goal were really public health, cigarettes produced domestically should not have been
given a fiscal advantage.8 The lower tax rate applied to domestic cigarettes actually
undermined the stated health objective.®” The measure was discriminatory, unsuitable
and appeared protectionist in disguise. 88

This reasoning resembles what Robert Alexy theorises as proportionality analysis and
what Aharon Barak develops as a structured framework for justifying limitations on rights.
The Court did not conduct an explicit balancing exercise in the strict sense, but its scrutiny
of the internal logic and discriminatory effect of the measure mirrors the preliminary

74 EAC Treaty (n 4) arts 23-24, 30.

75 British American Tobacco (U) Ltd v AG Uganda (n 11) 57-62; Testimony Motors Ltd v Commissioner Customs URA (High
Court of Uganda, Civil Suit No 494 of 2011) (Order for Presentation) 1-2.

76 British American Tobacco (U) Ltd v AG Uganda (n 11) 60-62.

7 British American Tobacco (U) Ltd v AG Uganda (n 11) [111]- [112], 61-62.

78 British American Tobacco (U) Ltd v AG Uganda (n 11) [106], 58.

79 See British American Tobacco (U) Ltd v AG Uganda (n 11) [106], 58 (where the EACJ held the Uganda Revenue
Authority’s interpretation was 'misconceived and not legally tenable’).

80 British American Tobacco (U) Ltd v AG Uganda (n 11).

8 ibid 2-5.

82 ibid.

83 ibid 57-60.

84 British American Tobacco (U) Ltd v AG Uganda (n 11).

8 ibid [111]- [113], 61-62.

8 ibid [106], 58 and [112], 61.

8 ibid [112], 61.

8 WTO Appellate Body Report, Korea — Beef (n 30) [164]; WTO Appellate Body Report, Brazil - Retreaded Tyres (n 31)
[141]- [143].
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stages of proportionality analysis.® The court examined not only the rule and its legal
conflict with regional law, but also the sincerity and logic behind the state's justification.
The judgment implicitly asked whether the state could have used a less harmful
alternative that still achieved the health objective.®! It suggested that equal tax rates on
all cigarettes would have promoted health without violating free movement.% In other
words, the court balanced the competing interests.*3

A second line of cases relates to attempts by national revenue authorities to bypass the
mandatory valuation system in the Customs Management Act.%* In Testimony Motors case,
the Uganda Revenue Authority instructed importers of used vehicles to abandon the
transaction value method and instead use a fallback valuation process.? The authority
claimed that importers were manipulating invoices and that it was losing revenue.
However, courts at multiple levels ruled that the Authority had no legal power to suspend
or ignore a supranational statute.’” The courts held that the valuation method in the Act
must be followed in sequence.’® Administrative frustration with revenue loss did not
justify bypassing binding law. %

The most striking language from the judiciary comes from the Trade Worth case.'® The
Tax Appeals Tribunal found that the revenue authority had imposed VAT on rice imported
from Tanzania in violation of regional law.'” The Tribunal described the authority’s
conduct as unlawful and stated that it appeared to have acted with impunity.'92 The
Tribunal awarded not only a refund but general damages, recognising that the conduct of
the revenue authority had harmed the business financially and reputationally.'%

Taken together, these cases reveal a significant shift'%4: integration is increasingly
being defined by legal confrontation rather than political consensus.'® However, the
record of compliance with these judicial decisions remains mixed. While Partner States

8 Robert Alexy, A Theory of Constitutional Rights (Julian Rivers tr, Oxford University Press 2002); Aharon Barak,
Proportionality: Constitutional Rights and Their Limitations (Cambridge University Press 2012); British American
Tobacco (U) Ltd v Attorney General of the Republic of Uganda (n 10) [111]-[113].

9 British American Tobacco (U) Ltd v Attorney General of the Republic of Uganda (n 10) [106].

91 WTO Appellate Body Report, Korea — Beef (n 30) [164].

92 British American Tobacco (U) Ltd v AG Uganda (n 11); Korea — Beef (n 30) [164].

93 British American Tobacco (U) Ltd v AG Uganda (n 11) [106], [111]- [113]; Korea — Beef (n 30) [164].

94 EACCMA 2004 (n 61) s 122, sch 4.

9 Testimony Motors Ltd v Commissioner Customs URA (n 76) 1-2.

% ibid 2.

97 Testimony Motors Ltd (n 76) 2-3; see also Commissioner Customs, Uganda Revenue Authority v Testimony Motors Ltd
(Civil Appeal No 192 of 2013) [2023] UGCA 344.

9 EACCMA 2004 (n 61) sch 4, paras 2-8; General Notes, para 1.

9 Testimony Motors Ltd (n 76) 2-3.

100 Trade Worth Establishment Ltd v Uganda Revenue Authority (TAT Application No 338 of 2024) [2024] UGTAT 11 (26
September 2024).

101 ibid.

102 jbid.

103 ibid.

104 James T Gathii, ‘The East African Community Judicial Power’ (2010) 17(1) Tulane Journal of International and
Comparative Law 475.

195 prof Peter Anyang’ Nyong’o and others v Attorney General of Kenya and others (Reference No 1 of 2006) (EACJ, First
Instance Division, 30 March 2007).
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rarely openly defy the Court, they frequently delay implementation or engage in ‘passive
resistance’ by retaining non-compliant measures despite adverse rulings. % For instance,
following the decision in British American Tobacco case, the practical harmonisation of
excise duties faced legislative delays, illustrating a persistent ‘implementation gap’ where
regional verdicts struggle to penetrate national administrative inertia.'”” Thus, while the
EACJ has successfully established the supremacy of Community law in theory, the
translation of its judgments into immediate state action remains a contested political
process.'% Traders are defending their rights in court, and courts are affirming that EAC
law is binding. % These rulings suggest that regional law is not only supreme in theory."0
It is now shaping how national revenue authorities behave.'" In some instances, it is even
redefining the limits of national fiscal sovereignty.''? This shift sets the stage for Part 3,
where the argument turns to proportionality as the legal doctrine that may provide courts
with a consistent method for balancing regional integration with national policy needs.!'3

3 Theorising the balancing act. Proportionality as a doctrinal bridge

The previous section showed that courts within the EAC are already intervening when
domestic fiscal measures collide with regional rules.''* Judges have reviewed excise taxes,
valuation procedures and administrative decisions, and in several instances have
overturned them for unlawfully restricting the free circulation of goods.'"> While these
judgments reaffirm the supremacy of EAC law, they also reveal a deeper issue.'"® Courts
appear to be balancing competing legal orders without having a clearly articulated
doctrinal framework to guide them. The reasoning is present. What is missing is a shared
vocabulary and structure that would allow judges across the region to apply that reasoning
consistently. Part 3 argues that proportionality can fill this role."’ It gives courts a

106 Ally Possi, ‘The East African Court of Justice: Towards Effective Protection of Human Rights in the East African
Community’ (2013) 16 African Yearbook of International Law 173, 184-186.

197 British American Tobacco (U) Ltd v Attorney General of the Republic of Uganda (Reference No 7 of 2017) (EACJ,
First Instance Division, 26 March 2019); Treaty for the Establishment of the East African Community (adopted 30
November 1999, entered into force 7 July 2000) art 38(3); Testimony Motors Ltd v Commissioner of Customs, Uganda
Revenue Authority (n 76) 2-3.

198 prof Peter Anyang’ Nyong’o and others v Attorney General of Kenya and others (Reference No 1 of 2006) (EACJ, First
Instance Division, 30 March 2007); Possi (n 107) 184-186.

199 British American Tobacco (U) Ltd v AG Uganda (n 11) [108]- [113], 62-63.

10 ibid [108]-[112].

"1 British American Tobacco (U) Ltd v AG Uganda (n 11) 61-62; Testimony Motors Ltd v Commissioner Customs URA (n
76) 2-3.

"2 British American Tobacco (U) Ltd v AG Uganda (n 11) [106], 58.

113 WTO Appellate Body Report, Korea — Beef (n 30) [164]; WTO Appellate Body Report, Brazil - Retreaded Tyres (n 31)
[141]-[143].

114 British American Tobacco (U) Ltd v AG Uganda (n 11).

5 ibid [111]- [113], 61; see also EAC Common Market Protocol (n 5) art 6(1).
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structured method for evaluating when a state’s fiscal measure is permissible and when
it unjustifiably restricts the common market. '8

Courts, in practice, already seem to be asking questions that echo proportionality.'"®
They examine whether a national measure pursues a legitimate objective, whether it is
rationally connected to that objective and whether there were less restrictive
alternatives.'? In the British American Tobacco case, for example, the East African Court
of Justice tested the sincerity and internal logic of Uganda’s justification.'?! If the state’s
goal was truly to reduce smoking, the tax should have applied equally to all cigarettes
rather than favouring domestic products.'?? Although the court did not call the analysis
proportionality, its approach resembled the same thinking. 23 It asked whether the means
chosen genuinely served the ends or whether the measure was acting as disguised
economic protectionism.'?* The reasoning signalled a willingness to scrutinise not only
what the state claims to achieve but how the measure functions in reality.'?

3.1 Drawing the Analogy. Proportionality in Trade and Administrative Law

Proportionality is not new. It already plays a leading role in two legal environments
that surround the EAC. The first is the international trade system, particularly within the
World Trade Organisation.?¢ Under the General Agreement on Tariffs and Trade, states
may restrict trade for public policy reasons, including protection of human health or the
environment.'?”” However, these measures must not be arbitrary, discriminatory or
disguised restrictions on international trade.'?® Panels and the Appellate Body routinely
assess whether the state could have chosen a less trade-restrictive alternative that still
achieved its goals.'?® They examine both the stated objectives and the actual effects of
the measure.'3? Scholars such as Peter Van den Bossche and Werner Zdouc often describe
this as the necessity test, but its logic mirrors proportionality, especially where the burden
shifts to the state to show that it did not overreach.'3! While WTO adjudication does not
formally adopt proportionality as a general doctrine, its necessity analysis performs a
functionally similar role in disciplining protectionist measures.

18 WTO Appellate Body Report, Brazil - Retreaded Tyres (n 31) [141]- [143].

119 WTO Appellate Body Report, Korea — Beef (n 30) [164]; WTO Appellate Body Report, Brazil - Retreaded Tyres (n 31)
[141]- [143].

120 WTO Appellate Body Report, Brazil - Retreaded Tyres (n 31) [141]- [143].

121 British American Tobacco (U) Ltd v AG Uganda (n 11) [106], 58, [111]- [113], 61-62.

22 ibid [111]- [113], 61-62.

123 British American Tobacco (U) Ltd v AG Uganda (n 11) [106], [111]- [113]; Korea — Beef (n 30) [164].

124 British American Tobacco (U) Ltd v AG Uganda (n 11) [112], 61.

125 ibid [106], [111]- [113], 58-62.

126 General Agreement on Tariffs and Trade 1994 (GATT 1994) art XX(b) and (g).

127 ibid art XX(b), (g).

128 ibid art XX (chapeau).

129 WTO Appellate Body Report, Korea — Beef (n 30) [164].

30 WTO Appellate Body Report, Brazil - Retreaded Tyres (n 31) [141]- [143].

131 See, eg, Peter Van den Bossche and Werner Zdouc, The Law and Policy of the World Trade Organization (5th edn,
CUP 2021) 500-505.
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The British American Tobacco judgment echoes this approach.'32 The court weighed
Uganda’s justification against the discriminatory structure of the tax.'? The judgment
implicitly asked the same question that appears in WTO case law concerning necessity. '3
Was there a less restrictive measure that could have achieved the goal without
undermining the principles of free and equal movement of goods?'® This is a
proportionality-type inquiry, even if the language has not yet become part of EAC
jurisprudence. 3¢

The second environment is domestic public law within partner states. Proportionality,
often framed through the language of reasonableness or justifiability, has begun to
emerge, especially when administrative action affects constitutional rights or legitimate
expectations.’? In Uganda, for example, courts have required administrative bodies to
demonstrate that restrictions are reasonable, justified, and minimally impairing.'38 Where
state action appears excessively burdensome or arbitrary, judges, such as Kanyeihamba
JSC in Onyango-Obbo v Attorney General in Uganda and Mumbi Ngugi J in CORD v Republic
in Kenya, are increasingly willing to examine whether the government could have chosen
a different measure that interfered less with individual rights.'3° This shift illustrates a
growing acceptance of proportionality in the legal culture of the region.'40

Taken together, these trends suggest that proportionality does not need to be imported
into the EAC legal system from scratch. Judges are already familiar with it, either from
domestic administrative law or from the logic of international trade adjudication.'
Naming the doctrine, and adopting it openly, would simply make existing judicial practice
more transparent and predictable. 4

3.2 Tailoring a Proportionality Test for the EAC Common Market

Proportionality is not an all-or-nothing doctrine. The International Court of Justice once
observed that subjects of a legal order may possess rights to different degrees, and the
same observation can guide the EAC.' The aim is not to declare that either fiscal
sovereignty or regional integration always prevails. Rather, the goal is to create a method

32 British American Tobacco (U) Ltd v AG Uganda (n 11) [111]- [113], 61-62.

133 ibid [106], 58 and [111]- [113], 61-62.

34 WTO Appellate Body Report, Korea — Beef (n 30) [164].

135 British American Tobacco (U) Ltd v AG Uganda (n 11) [111]-[113], 61-62; Korea — Beef (n 30) [164].

136 British American Tobacco (U) Ltd v AG Uganda (n 11) [106], [111]-[113].

37 Ngunjiri Wambugu v Inspector General of Police & 2 others [2019] eKLR (High Court of Kenya) [63]- [72].

138 Charles Onyango-Obbo & Anor v Attorney General (Constitutional Appeal No 2 of 2002) [2004] UGSC 1 (27 April 2004)
27-29.

139 Charles Onyango-Obbo and another v Attorney General (n 142) 27-29; Ngunjiri Wambugu v Inspector General of
Police (n 140) [63]-[72]; Coalition for Reform and Democracy (CORD) and another v Republic of Kenya and another
[2015] eKLR (High Court).

140 Onyango-Obbo (n 133) 27-29; Ngunjiri Wambugu (n 140) [63]- [72].

1 Korea — Beef (n 30) [164]; Brazil - Retreaded Tyres (n 31) [141]- [143]; Onyango-Obbo (n 133) 27-29; Ngunjiri
Wambugu (n 140) [63]- [72].

142 British American Tobacco (U) Ltd v AG Uganda (n 11) [111]- [113].
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by which courts evaluate both in context and decide whether the restriction imposed is
justified.

To make proportionality workable within the EAC, this paper proposes a four-step
approach, drawing on comparative models but tailored to the specific nature of fiscal
measures within the common market. '* First, the court asks whether the measure pursues
a legitimate public objective.'® A measure adopted solely to raise revenue or to protect
a domestic industry against competition from partner states would likely fail at this stage,
since regional law prohibits discrimination.’# Second, the court assesses whether the
measure has a rational connection to the objective.' If the state claims to promote
public health yet applies a lower tax to domestic cigarettes, the logic weakens.'* The
British American Tobacco case revealed precisely this tension, and the court highlighted
the inconsistency. ¥

Third, the court considers whether a less restrictive alternative existed.’ In other
words, was there another measure that could have achieved the same objective without
interfering with the free movement of goods within the community?™' To continue with
the earlier example, a uniform excise tax applied to all cigarettes would likely achieve
the public health goal without creating discrimination. 2 Finally, proportionality requires
a balancing stage.'3 The court weighs the benefit of the measure against the harm it
causes to regional integration.' This final step invites judges to recognise that regional
integration itself carries public value, and that undermining that value has legal
consequences. >

Adopting proportionality as an explicit judicial tool would not strip partner states of
their fiscal autonomy. Instead, it would acknowledge that sovereignty and integration
must coexist. Proportionality acts as a stabilising mechanism. It signals to partner states
that they remain free to pursue public policy goals, but that measures cannot destroy the
rights arising from the common market.'® It also signals to businesses and traders that
their rights are enforceable and protected by a predictable legal method. '’

144 WTO Appellate Body Report, Korea — Beef (n 30) [164]; WTO Appellate Body Report, Brazil - Retreaded Tyres (n 31)
[141]- [143].

145 GATT 1947 (n 121) art XX(b), (g).
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148 British American Tobacco (U) Ltd v AG Uganda (n 11) [111]- [113], 61-62.

49 ibid [106], 58 and [111]- [113], 61-62.
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What emerges is a doctrine that reflects the lived reality of the region. Partner states
need revenue and policy flexibility.’® The common market needs integrity and
predictability.’® Proportionality appears to be the bridge that allows both to coexist
within a single legal framework.'® If formalised, it would guide future disputes and
prevent the common market from slipping into symbolic status. "¢’

4 Conclusion. Formalising the Balance for a RULES-BASED EAC

4.1 Restating the Argument

This paper began with a seemingly straightforward puzzle. The East African Community
seeks deep regional integration, yet each partner state depends heavily on domestic
taxation for revenue and political legitimacy.'®? These two imperatives do not naturally
align. Regional law requires states to remove internal tariffs and refrain from applying
discriminatory tax measures.'®® Fiscal authorities, on the other hand, feel constant
pressure to collect revenue. The result is a fiscal fault line that repeatedly tests the
resilience of the common market. The earlier sections showed that this tension is not
speculative. It is already shaping legal disputes and economic behaviour within the
region. 64

Part 2 demonstrated that courts have stepped into a space that political institutions
have struggled to occupy.'® In several notable disputes, judges have struck down
discriminatory taxes, invalidated unilateral administrative directives and reprimanded
state authorities whose actions contradicted regional commitments.’® These rulings
reveal an emerging judicial enforcement system in which traders and companies assert
their rights before the East African Court of Justice and before national courts.'®” The
jurisprudence reviewed here reflects a practical form of supremacy of EAC law. '8 It shows
that integration is no longer dependent solely on political goodwill or diplomatic
negotiation. 16°

158 EAC Customs Union Protocol (n 14) Preamble, art 3(a)-(d).

59 EAC Customs Union Protocol (n 14); EAC Common Market Protocol (n 5) Preamble, art 4.

160 Apiko (n 24) 11-14.

161 EAC Common Market Protocol (n 5) art 6(1); EAC Customs Union Protocol (n 14) arts 13, 15; British American Tobacco
(U) Ltd v AG Uganda (n 11) [111]- [113].

162 EAC Treaty (n 4) art 5(2), 7(1)(a).

163 EAC Treaty (n 4) art 75(1)(b)-(c); EAC Customs Union Protocol (n 14) art 15(1)- (2).

164 British American Tobacco (U) Ltd v AG Uganda (n 11) [111]- [113], 61-62; Testimony Motors Ltd v Commissioner
Customs URA (n 76) 2-3.
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166 ibid.

167 British American Tobacco (U) Ltd v AG Uganda (n 11) 61-62; see also Olam Uganda Limited v Uganda Revenue
Authority (TAT Application No 72 of 2023) [2023] UGTAT 8 (20 November 2023) 9.

168 EAC Treaty (n 4) art 75(6); Testimony Motors Ltd v Commissioner Customs URA (n 76) 2-3.

169 British American Tobacco (U) Ltd v AG Uganda (n 11) [111]- [113], 61-62.
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Part 3 proposed that proportionality can give structure to this evolving role of the
judiciary.'”? Rather than leaving each case to rhetorical appeals about sovereignty or
integration, proportionality provides a method through which courts can assess whether a
fiscal measure is appropriate, logically connected to a valid objective and no more
restrictive than necessary.'”" It allows judges to examine whether the effect of a national
measure justifies the burden it places on the common market.'”2 When used correctly,
proportionality acknowledges the legitimate space states need to regulate, while
protecting the legal commitments that make regional integration meaningful.'”3

4.2 Addressing Counter Concerns. Sovereignty and Judicial Activism

The proposal to formalise proportionality may raise concerns. Some may worry that it
expands judicial power too far, or that courts will start making economic decisions that
belong to legislatures and revenue authorities.'”# That concern is understandable,
particularly in regions where the principle of separation of powers is sensitive and where
courts are already navigating tensions with the executive.'”> The fear can be expressed
simply. If judges are empowered to weigh national fiscal policy, does this reduce the
ability of states to govern their economies?'7¢

A closer look at proportionality suggests that this worry may be overstated.
Proportionality is not designed to replace the policy decisions of elected officials.’ It is
designed to ensure that when a state restricts a legal right, the restriction is justified and
reasonable.’”® The first step of the test gives states the space to define a legitimate
objective.' Courts do not dictate whether a policy goal should exist.'® Instead, they
require the state to demonstrate that the measure advances its own stated purpose.'®'The
later steps of the test focus on whether the chosen method is suitable, whether
alternatives existed and whether the measure imposes a burden on the common market
that is excessive compared to the benefit achieved.'® When applied correctly,
proportionality does not tell the state what to do.'® It tells the state that it must justify
what it has already chosen to do.
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Another concern is that adopting proportionality could dilute sovereignty. Yet the cases
reviewed earlier suggest that the greater threat to sovereignty may not come from judicial
review but from the erosion of regional law caused by administrative improvisation.' In
Testimony Motors, the revenue authority unilaterally disregarded the valuation rules set
out in the Customs Management Act. '8 The court found the action unlawful because the
authority had no legal power to suspend a binding regional law. '8 Proportionality would
not have undermined sovereignty in that case.'® It would have protected it by ensuring
that executive officials remain accountable to both national legislation and regional
commitments. '8 Judicial intervention, in this context, preserved the rule of law rather
than weakening national autonomy. '8

4.3 A Forward-Looking Statement. Securing the EACS' Legal Future

The EAC operates in a challenging space.'® Member states need integration to expand
economic opportunities and attract investment.’! At the same time, states face
immediate domestic pressure to maintain revenue flows and respond to political demands.
The tension between these two realities will not disappear. If ignored, it could gradually
weaken the common market and reduce the EAC to a symbolic forum rather than a
functional economic union.

Proportionality offers a practical way forward.? It does not require states to surrender
fiscal autonomy. '3 It simply requires that, when a state adopts a measure that affects
regional trade, the measure must be reasonable, justified and minimally disruptive to the
common market."* A proportionality framework encourages transparency.'®® It requires
states to articulate genuine policy reasons rather than relying on vague appeals to revenue
needs or industrial policy. % It also protects traders and investors by providing predictable
standards they can rely on. '’

If the EAC wishes to evolve into a rules based legal order rather than a forum guided
primarily by political bargaining, it needs a method for reconciling regional obligations
with national discretion.'® Proportionality appears to be the doctrine capable of
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performing this role.'® It respects the public interest choices of partner states while
safeguarding the legal commitments that make integration meaningful.2® In doing so, it
may prevent the common market from becoming a promise that exists only in treaties and
speeches.?%" It allows integration to work in practice rather than only in policy.2%?

199 EAC Treaty (n 4) art 8(4).

200 British American Tobacco (U) Ltd v AG Uganda (n 11) [111]- [113], 61-62.
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