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1 Introduction

Global economies must urgently decarbonise. The EU's Carbon Border Adjustment
Mechanism (CBAM) is a key tool to prevent “carbon leakage” and incentivises cleaner
production by imposing a carbon price on carbon-intensive imports.’ “Carbon leakage" is
the relocation of carbon-intensive industries to countries with less stringent climate
policies. CBAMs aim to prevent this by imposing carbon levy on imports, thereby levelling
the playing field and encouraging global decarbonization by extending carbon pricing.?
While CBAMs aim to curb carbon leakage, their unilateral design disproportionately
burdens Global South nations. Beyond economic costs, they risk creating “regulatory
chill,” where vague provisions in IIAs and WTO rules allow investors to challenge climate
regulations, undermining policy space, development trajectories, and equitable low-
carbon transitions.? Similarly, WTO principles of non-discrimination, while fundamental
to the global trading system, can be interpreted in ways that constrain the ability of states
to implement environmental measures, particularly if they are perceived as disguised
protectionism.# Fear of costly ISDS or WTO disputes deters Global South policymakers,
prompting “safe” measures instead of bold climate action. This self-censorship entrenches
Northern economic dominance, leaving Southern states constrained by external legal
biases and disproportionately burdened with climate costs despite contributing least to
historical emissions.

Building upon this problem, this paper posits a research question: How do the existing,
historically biased international investment and trade legal frameworks, particularly
through their interpretation and application by ISDS tribunals and the WTO dispute
settlement body, fundamentally constrain the policy imagination of Global South states,
thus preventing them from developing autonomously equitable and locally-appropriate
climate policies in response to the rise of CBAMs? This paper argues that the colonial
underpinnings of international investment and trade law, as evidenced by regulatory chill
and carbon protectionism, must be dismantled to reclaim climate sovereignty for the
Global South and enable a just, equitable, and TWAIL-informed global energy transition.
Considering this critical inquiry, the objective of this research is twofold: to deconstruct
and expose the mechanisms by which propositional economic law, through its colonial-era
conceptual foundations, imposes a "cognitive capture” on Global South climate
policymaking, and to propose a TWAIL-informed legal and policy blueprint that liberates
this policy imagination towards genuinely decolonial climate governance. This objective

" European Commission, ‘Proposal for a Regulation of the European Parliament and of the Council establishing a carbon
border adjustment mechanism’ COM (2021) 564 final, 3.

2 Regulation (EU) 2023/956 of the European Parliament and of the Council of 10 May 2023 establishing a carbon border
adjustment mechanism [2023] OJ L 130/52, recitals (2)-(3).

3 UNCTAD, Investment Policy Framework for Sustainable Development (UNCTAD/DIAE/PCB/2015/5, 2015) 86-88,
discussing vague clauses in llAs, particularly Fair and Equitable Treatment (FET).

4 WTO, United States - Import Prohibition of Certain Shrimp and Shrimp Products - Report of the Appellate Body (12
October 1998) WT/DS58/AB/R, paras 159-161.
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moves beyond incremental reforms, aiming instead for a fundamental re-evaluation of the
foundational principles that govern international economic relations in the context of
climate action. It seeks to identify the historical lineages of current legal interpretations
that privilege Northern economic interests and to articulate a framework that prioritises
the self-determination and climate sovereignty of the Global South.

The methodology for this paper is a multi-disciplinary approach, primarily grounded in
a critical legal analysis informed by Third World Approaches to International Law (TWAIL).
This framework was selected as the most appropriate lens because conventional
international legal analysis often treats trade and investment laws as neutral instruments,
failing to account for their embedded historical and geopolitical power imbalances.
TWAIL, conversely, provides the necessary theoretical tools to deconstruct these legal
regimes and reveal their role in perpetuating neo-colonial economic structures. The
research was conducted through a systematic review of two primary data sources: legal
case documents and policy literature. For the legal analysis, the paper examined publicly
available ISDS arbitration awards, focusing specifically on those brought against nations
for climate-related or energy transition policies. This data was chosen to provide concrete
evidence of how the "legitimate expectations” doctrine is weaponised against climate
action. By analysing the reasoning and outcomes of these cases, it was able to
demonstrate the chilling effect on sovereign regulatory power. For the policy component,
a qualitative content analysis of documents from international organizations was
performed, think tanks, and academic journals concerning Carbon Border Adjustment
Mechanisms (CBAMs). This included official EU policy papers, WTO legal analyses, and
scholarly articles discussing the economic and legal implications of CBAMs. This data was
chosen to provide a comprehensive view of the policy debate, allowing us to identify and
critically analyse the underlying assumptions and power dynamics at play. It did not rely
on any private or proprietary data, ensuring the reproducibility of the findings. The
combination of TWAIL theory with a rigorous analysis of both legal case law and policy
documents enabled us to produce a unique and substantive argument. By connecting the
abstract legal doctrine of "legitimate expectations” to its real-world impact on climate
policy and by re-framing CBAMs within a TWAIL critique, the methodology allowed for the
generation of insights that would not have been possible through a single-discipline
approach. The data was therefore not simply collected but interpreted through a critical
framework that revealed its political and historical significance.

2 The core conceptual triad: CBAMs, regulatory chill, and twail

This section lays the groundwork for the subsequent critique by dissecting the three
central concepts of this research: Carbon Border Adjustment Mechanisms (CBAMs), the
phenomenon of “regulatory chill" and the theoretical framework of Third World
Approaches to International Law (TWAIL).
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2.1 Unpacking CBAMs: design, rationale, and potential impacts on global south
economies

The European Union's Carbon Border Adjustment Mechanism (EU CBAM), currently in its
transitional phase, represents a pioneering and ambitious effort to extend the reach of
carbon pricing beyond its borders.> As the EU tightens its domestic carbon market (the EU
Emissions Trading System, ETS) by phasing out free allowances for industries, the risk of
“carbon leakage" increases. CBAM is conceived as a protective measure against this risk,
ensuring that industries operating within the EU are not put at a competitive disadvantage
due to higher carbon costs compared to those in jurisdictions with less stringent climate
policies.® While the environmental rationale of CBAM to encourage global decarbonization
is clear, its potential impacts on Global South economies are a subject of considerable
debate and concern. For many developing countries, particularly those with a significant
reliance on exporting carbon-intensive goods to the EU, CBAM poses a substantial
economic challenge. Firstly, the carbon pricing methodology, while aiming for
equivalence, can lead to increased costs for exporters from the Global South. Countries
with less developed carbon pricing mechanisms or higher emission intensities in their
industrial production will face higher CBAM charges.” This can erode the competitiveness
of their exports to the EU market, potentially leading to reduced market share and export
revenues. For example, countries like Mozambique, which heavily rely on aluminium
exports to the EU and have higher embedded emissions, could see their exports become
significantly more expensive, impacting their GDP.8 Secondly, the reporting requirements
impose a considerable administrative burden on developing country exporters. Many
Global South nations lack the sophisticated monitoring, reporting, and verification (MRV)
systems, technical expertise, and institutional capacity necessary to accurately track and
report embedded emissions according to EU standards.? This creates a significant
compliance hurdle, particularly for small and medium-sised enterprises (SMEs) in these
countries. Developing economies lack capacity for costly MRV systems, making CBAM
compliance burdensome.

> Regulation (EU) 2023/956 of the European Parliament and of the Council of 10 May 2023 establishing a carbon border
adjustment mechanism [2023] OJ L 130/52, recital (1).

¢ European Commission, ‘Proposal for a Regulation of the European Parliament and of the Council establishing a carbon
border adjustment mechanism’ COM (2021) 564 final, 3-4, explaining the rationale for preventing carbon leakage.

7 OECD, 'Carbon Border Adjustment Mechanisms: What is their impact on developing countries? (OECD Trade Policy
Paper No 271, 2023).

8 World Bank Blogs, 'How developing countries can measure exposure to the EU's carbon border adjustment mechanism'
(World Bank Blogs, 2 July 2025) <https://blogs.worldbank.org/en/trade/how-developing-countries-can-measure-
exposure-eus-carbon-border-adjustment-mechanism> accessed 15 August 2025.

9 Development Aid, 'Challenges and opportunities of the EU's Carbon Border Adjustment Mechanism | Experts' Opinions'
(Development Aid, 6 July 2026) <https://www.developmentaid.org/news-stream/post/197416/challenges-and-
opportunities-of-the-eus-carbon-border-adjustment-mechanism> accessed 15 August 2025.
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2.2 Defining and disaggregating "regulatory chill"

The concept of "regulatory chill” describes the phenomenon where the threat or reality
of legal challenges, particularly under international investment agreements or trade rules,
deters from enacting or enforcing public interest regulations.'® This section aims to go
beyond this standard definition by disaggregating "regulatory chill" into three distinct, yet
interconnected, dimensions: legal chill, financial chill, and psychological chill. This
disaggregation reveals the complicated ways in which international economic law
constrains the policy space of Global South states in the context of climate action.

Legal chill refers to the direct deterrence arising from specific legal threats or actual
legal precedents that limit a state's policy options. This occurs when a state, in
anticipation of an investor-state dispute settlement (ISDS) claim or a WTO dispute, either
refrains from enacting a proposed climate policy or significantly waters it down to mitigate
perceived legal risks.!" For instance, a government might decide against implementing a
stringent carbon tax or phasing out fossil fuel subsidies for fear that it would be challenged
by foreign investors under clauses such as “fair and equitable treatment” (FET) or "indirect
expropriation” in Bilateral Investment Treaties (BITs) or the Energy Charter Treaty (ECT).?
Financial chill encircles the prohibitive costs associated with engaging in international
legal disputes. For many Global South nations, the financial burden of defending against
an ISDS claim or a WTO dispute is immense, regardless of the outcome.'? Litigation costs,
including legal fees for international arbitration lawyers, expert witnesses, and
administrative expenses, can easily run into millions of dollar.' For a developing country
with limited budgets and competing development priorities, allocating significant
resources to defend against a corporate claim is a daunting prospect. Moreover, the
potential for vast damages awards, often in hundreds of millions or even billions of dollars,
represents an existential financial threat.’ Psychological chill is perhaps the most
insidious and pervasive form of regulatory chill. It refers to the subtle, yet deeply
embedded, fear among policymakers that any ambitious, autonomous climate policy will
inevitably be legally contested, leading to self-censorship and a preference for safer, less-
transformative measures. ' This is not about a direct legal threat against a specific policy,
but a pervasive anxiety that shapes the very "policy imagination” of decision-makers.

10 Centre for WTO Studies, 'Regulatory Chill: Taking Right to Regulate for a Spin' (Working Paper, September 2016) 3,
defining regulatory chill as a restraint on states to enact public policy measures due to arbitration or fear thereof.

" Gus Van Harten, Investment Treaty Arbitration and Public Law (OUP 2007) 135.

2 The Flaw, 'Regulatory Chill' (The Flaw, 5 February 2025) <https://theflaw.org/articles/regulatory-chill/> accessed 15
August 2025, providing examples of challenges against environmental measures, including an offshore drilling ban.

13 Columbia Center on Sustainable Investment (CCSI), 'Investor-state dispute settlements: a hidden handbrake on climate
action' (CCSI September 2024) 4.

4 UNGA, ‘Report of the Special Rapporteur on the issue of human rights obligations relating to the enjoyment of a safe,
clean, healthy and sustainable environment: Paying polluters: the catastrophic consequences of investor-State dispute
settlement for climate and environment action and human rights’ (13 July 2023) UN Doc A/78/168, 5.

15 ibid 5-6.

16 Kyla Tienhaara, ‘Regulatory Chill in a Warming World: The Threat to Climate Policy Posed by Investor-State Dispute
Settlement’ (2018) 7 Transnational Environmental Law 229.
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Policymakers may internalise the perceived risks of litigation, leading them to proactively
design policies that are less likely to provoke a challenge, even if those policies are less
effective in addressing climate change or promoting climate justice.!

2.3 Twail as an analytical compass: deconstructing power and advancing liberation

Third World Approaches to International Law (TWAIL) provides the essential analytical
compass for this research, offering a critical lens to deconstruct the historical power
imbalances embedded within international law and to advance a vision of liberation in
climate governance. At its core, TWAIL offers a critique of international law's Eurocentric
origins and its claims to universality and neutrality. TWAIL scholars argue that modern
international law is not a neutral arbiter of global affairs but rather a product of Western
historical experience, designed to legitimate and perpetuate the political, economic, and
cultural dominance of former colonial powers.'® TWAIL foregrounds the experiences of
the Global South, highlighting how international law has historically contributed to their
underdevelopment, resource exploitation, and marginalization.’ TWAIL's focus extends
to both material and discursive injustices. TWAIL highlights both material exploitation and
discursive marginalization of the Global South.? For instance, the framing of CBAMs as
purely “"environmental measures” that merely “level the playing field" can obscure their
potential for economic disadvantage and the imposition of Northern-centric compliance
standards on developing countries. As a tool for liberation, TWAIL aims not just to critique
but to reconstruct international law in a manner that creates genuine equity, self-
determination, and distributive justice. It seeks to empower the Global South to reclaim
agency in shaping international norms and to develop alternative legal and policy
frameworks that serve their own development and climate goals.?!

A particularly powerful analytical tool within TWAIL for this research is Makau Mutua's
"Savages-Victims-Saviors" (SVS) metaphor.?? Originally applied to human rights discourse,
the SVS metaphor vividly illustrates how the Global South is often cast within a tripartite
narrative, The Global South is often implicitly portrayed as "savage" for its emissions, a
framing that ignores its minimal historical responsibility and structural constraints. In the
context of CBAMs, a "savage" narrative might suggest that developing countries are
engaging in "environmental dumping” or seeking to gain an unfair advantage by not

7 Lise Johnson, Lisa Sachs and Nathan Lobel, ‘Aligning Investment Treaties with Sustainable Development Goals’ (2019)
58 Colum J Transnatl L 58, 60-62.

8 Antony Anghie, Imperialism, Sovereignty and the Making of International Law (CUP 2005) 5-7.

19 Obiora Chinedu Okafor, The Third World and the International Legal System: The Case of Indigenous Peoples (OUP
2008) 15-18.

20 Karin Mickelson, ‘Rhetoric and Rage: Third World Approaches to International Law (TWAIL) at the American Society
of International Law’ (1998) 23 NCJ Intl L & Com Reg 353, 355-358, on the discursive injustices embedded in international
law.

21 Balakrishnan Rajagopal, International Law from Below: Development, Social Movements and Third World Resistance
(CUP 2003) 12-15.

22 Makau Mutua, ‘Savages, Victims, and Saviors: The Metaphor of Human Rights’ (2001) 42 Harv Intl LJ 201, 201-203.
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imposing equivalent carbon costs, thereby justifying Northern unilateral action.?® The
Global South is framed as victims of both climate change and Northern policies,
undermining their agency.?* The Global North, particularly through its legal frameworks
and policy initiatives like CBAMs, positions itself as the "saviour”, offering solutions and
imposing standards to “rescue” the planet and, by extension, the "victim" Global South.?>
This narrative often disguises underlying economic interests and reinforces a hierarchical
relationship, where Northern solutions are presented as universal and necessary,
irrespective of Southern contexts or developmental priorities.

Applying the SVS metaphor to the climate crisis reveals how CBAMs, despite their
environmental intent, can perpetuate a neo-colonial dynamic. By adopting a TWAIL lens
and employing the SVS metaphor, this research will deconstruct how international
investment and trade law, through its interpretations and applications, reinforces these
narratives, limits the policy options of the Global South, and ultimately undermines their
climate sovereignty. It will demonstrate how the current legal architecture is not merely
an impartial set of rules but a contested terrain where historical power imbalances are
re-enacted, necessitating a fundamental shift towards genuinely decolonial climate
governance.

3 The chilling effect of international investment law: beyond
expropriation

International investment law, primarily codified in a vast network of Bilateral
Investment Treaties (BITs) and multilateral agreements like the Energy Charter Treaty
(ECT), was ostensibly designed to promote and protect foreign direct investment by
providing stability and predictability for investors.?® However, in the context of the
accelerating climate crisis, these very instruments have emerged as significant
impediments to ambitious climate action, particularly for Global South states. This section
delves into how these legal frameworks, through specific interpretive practices, exert a
chilling effect on state regulatory autonomy, extending beyond traditional notions of
expropriation to enclose the more subtle but potent weaponization of "legitimate
expectations”.

23 Pieter Pauw, Louise van Schaik and Giulia Cretti, ‘The CBAM Effect: How the world is responding to the EU’s new
climate stick’ (Clingendael Alert 2022/5, May 2022) 3.

24 Mutua (n 23) 211.

5 ibid 212.

26 Van Harten (n 12) 3-5.
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3.1 The Conventional Threat: Fair and Equitable Treatment (FET) and Indirect
Expropriation

The most frequently invoked provisions in investor-state dispute settlement (ISDS) cases
challenging climate-related policies are the "Fair and Equitable Treatment” (FET) standard
and protections against “indirect expropriation".?” These clauses, often broadly and
vaguely worded in llAs, grant arbitrators significant interpretive discretion, which has
frequently been exercised in a manner that prioritises investor interests over the host
state’s right to regulate in the public interest. The FET standard, for instance, typically
requires host states to treat foreign investors in a "fair and equitable” manner. While its
precise contours remain contested, tribunals have interpreted FET to encircle obligations
such as transparency, consistency, due process, and the protection of investors'
"legitimate expectations”.?® The nebulous nature of FET means that almost any change in
a regulatory framework that negatively impacts an investor's profitability can be argued
as a violation. For Global South states, often in the process of developing and refining
their regulatory environments, this vagueness poses an acute risk. Policies aimed at
environmental protection, public health, or, crucially, climate change mitigation, if
perceived by investors as a fundamental shift in the regulatory landscape that affects
their expected returns, can trigger an FET claim. Indirect expropriation, similarly,
provides a strong shield for investors. Unlike direct expropriation, which involves a formal
taking of property, indirect expropriation occurs when state measures, though not directly
seizing an asset, effectively deprive the investor of the use, enjoyment, or control of their
investment, or render it substantially worthless.?® Climate policies, such as moratoria on
fossil fuel exploration, phase-outs of coal power plants, or bans on environmentally
harmful mining practices, can be construed as indirect expropriations because they
diminish the value or profitability of existing investments in carbon-intensive sectors.3°
The challenge for tribunals lies in distinguishing between a legitimate exercise of the
state's police powers (the inherent right to regulate for public welfare) and a measure
tantamount to expropriation, a distinction that has not always been clearly drawn in
favour of state regulatory autonomy.

In practice, tribunals increasingly assess alleged violations of the Fair and Equitable
Treatment (FET) standard and indirect expropriation through an implicit or explicit
proportionality analysis. This approach typically involves a multi-step inquiry: first,
whether the impugnhed measure pursues a legitimate public purpose; second, whether

27 UNCTAD, Fair and Equitable Treatment: A Sequel (UNCTAD/DIAE/IA/2011/5, UNCTAD 2012) 1.

28 Salini Costruttori SpA and Italstrade SpA v Hashemite Kingdom of Jordan, ICSID Case No ARB/02/13, Award (31
January 2006).

29 Vicki Been and Beau Beauvais, ‘The “Global Fifth Amendment”? NAFTA’s Investment Protections and the Misguided
Quest for an International “Regulatory Takings” Doctrine’ (2003) 24 NYU J Intl L & Pol 30, 30-33.

30 Jesse Coleman, Lise Johnson, Ella Merrill and Lisa Sachs, ‘Investment Treaties and Models in 2019: A New Approach
to International Investment Governance’ in Lisa Sachs, Lise Johnson and Jesse Coleman (eds), Yearbook on International
Investment Law & Policy 2019 (OUP 2020) 112, 115-118.
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there is a rational connection between the measure and that purpose; and third, whether
the measure imposes an excessive or disproportionate burden on the investor in relation
to the public interest pursued. While tribunals formally recognise a state’s right to
regulate under the police powers doctrine, this recognition is often conditional rather
than absolute. In indirect expropriation claims, tribunals examine the economic impact of
the measure, its interference with reasonable investment-backed expectations, and the
character of the state action. Environmental and climate measures are therefore not
insulated per se; instead, they are weighed against the severity of the investor’s loss.
Where the economic impact is deemed sufficiently substantial, tribunals have been willing
to characterise regulatory measures as compensable, even when adopted in pursuit of
public welfare objectives. Under FET, proportionality operates more subtly but no less
restrictively. Tribunals frequently assess whether regulatory change was foreseeable,
whether it frustrated the investor’s expectations, and whether the state struck a “fair
balance” between investor protection and regulatory objectives. This balancing exercise
tends to privilege regulatory stability over regulatory evolution, particularly in sectors
characterised by long-term capital investment. As a result, climate measures by their very
nature, transformative and forward-looking, are often scrutinised through a backward-
looking lens that anchors legality in the regulatory conditions prevailing at the time of
investment. This mode of proportionality review does not merely assess legality; it
redistributes climate transition risk. By treating investor losses as presumptively
compensable while subjecting public interest regulation to strict scrutiny, tribunals
externalise the costs of decarbonization onto states. For Global South countries, where
fiscal space is limited and climate vulnerability is high, this enforcement structure
magnifies regulatory chill and narrows the range of politically and legally feasible climate
policies.

Several prominent cases illustrate how these clauses have been deployed to challenge
climate-related policies. The Charanne B.V. and Construction Investments S.A.R.L. v.
Spain 2016 case, one of many brought against Spain following its cuts to renewable energy
subsidies, exemplifies how changes in climate-justified policy can lead to ISDS claims
under the ECT. Investors, who had invested in Spain's photovoltaic sector based on a
generous feed-in tariff regime, alleged that the subsequent reforms violated their
legitimate expectations and the FET standard.3! Although the tribunal ultimately found in
favour of Spain, asserting the state's right to regulate, the sheer volume of similar cases
(over 50 against Spain) highlights the chilling effect. The mere threat of such numerous
and costly arbitrations forced Spain into prolonged legal battles, diverting significant
resources and potentially deterring other states from adjusting their energy policies to

3" Charanne and Construction Investments v Spain, SCC Case No 062/2012, Final Award (21 January 2016) paras 492-
514.
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align with evolving climate targets.32 Eco Oro Minerals Corp. v. Republic of Colombia
(2021) illustrates the differentiated operation of investment protections, particularly the
divergent treatment of indirect expropriation and FET. With respect to expropriation, the
tribunal explicitly engaged with the police powers doctrine, accepting that Colombia’s
measures to protect the paramo ecosystem pursued a legitimate environmental objective
and formed part of a broader constitutional and international obligation to safeguard
water resources. The tribunal concluded that the regulatory measures, though
economically impactful, did not amount to indirect expropriation because they reflected
a non-compensable exercise of sovereign regulatory authority. However, the tribunal
adopted a markedly different approach under the FET standard. Despite recognizing
Colombia’s environmental obligations, it found that the state had breached FET by failing
to provide a sufficiently predictable and coherent regulatory framework and by frustrating
the investor’s legitimate expectations regarding the continued viability of the mining
project. This divergence is doctrinally significant: it demonstrates that while police
powers may shield states from expropriation claims, they offer far weaker protection
against FET liability. The Eco Oro award thus reveals a structural asymmetry within
investment law. Environmental regulation may be acknowledged as legitimate in
principle, yet still give rise to state responsibility through FET, effectively re-introducing
compensation through a different doctrinal route. For climate regulation, this creates a
perverse incentive: states may avoid outright takings but remain financially exposed for
regulatory evolution, reinforcing regulatory chill even where expropriation claims fail.

3.2 The Subversion of "Legitimate Expectations" as a Neo-colonial Tool

While the conventional threats of FET and indirect expropriation are well-documented,
this paper introduces an argument: the concept of "legitimate expectations”, as
interpreted within ISDS, has been systematically subverted and weaponised to serve as a
neo-colonial tool. This subversion protects the anticipated profits of foreign investors over
the sovereign rights of states, particularly Global South states, to regulate for critical
public goods like climate stability. What began as a principle intended to provide a degree
of stability and predictability for investors has morphed into a powerful legal mechanism
for enforcing the status quo of a fossil-fuel-dependent global economy, thereby
obstructing a just and equitable energy transition. The doctrine of legitimate expectations
posits that an investor may have a legitimate expectation that the regulatory environment
will remain stable, or at least that changes will not fundamentally alter the basic
parameters of their investment, especially if specific assurances or representations were
made by the host state. 3 However, arbitral tribunals have often interpreted this concept

32 Kyla Tienhaara, ‘Regulatory Chill in a Warming World: The Threat to Climate Policy Posed by Investor-State Dispute
Settlement’ (2018) 7 Transnational Environmental Law 229, 235-239.
33 Martins Paparinskis, ‘The Justification of Privilege in International Investment Law’ (2021) 32 EJIL 293.

177



Journal of Law, Market & Innovation Vol. 5 - Issue 1/2026

in an expansive manner, sometimes even in the absence of explicit promises from the host
state, inferring expectations from the general regulatory framework existing at the time
of investment. 34

In arbitral practice, legitimate expectations are rarely confined to explicit
representations or contractual commitments. Tribunals frequently infer expectations
from the general regulatory framework, governmental conduct, and the broader
investment climate at the time of entry. This inference-based approach allows
expectations to crystallise even in the absence of specific assurances, particularly in
heavily regulated sectors such as energy and natural resources. A recurring doctrinal
feature is the treatment of regulatory change as legally suspect where it disrupts the
investor’s initial economic assumptions. Tribunals often ask whether the investor could
reasonably have foreseen the contested measure at the time of investment. However,
foreseeability is frequently assessed narrowly, with insufficient weight given to evolving
scientific knowledge, international climate commitments, or the inherently dynamic
nature of environmental regulation. As a result, climate policies adopted in response to
escalating ecological risk are sometimes framed as abrupt or unpredictable,
notwithstanding their grounding in long-standing international obligations. This
jurisprudence effectively converts regulatory stability into a quasi-substantive right,
privileging the temporal expectations of investors over the adaptive capacity of states.
For climate governance, the implications are profound: the longer a carbon-intensive
investment exists, the stronger its claim to legal protection becomes, even as its
environmental externalities intensify. Legitimate expectations thus function not merely
as a tool of investor confidence, but as a mechanism that entrenches fossil-fuel
dependency and constrains transformative regulation.

This expansive interpretation has become a neo-colonial tool for several reasons.
Firstly, it effectively creates an international legal shield for carbon-intensive industries.
Many investments in fossil fuels, such as coal-fired power plants or oil and gas extraction
projects, were made at a time when climate change was less of a globally recognised
emergency, or when the host state actively encouraged such investments as part of a
development paradigm dictated by Global North institutions.® The “legitimate
expectations” of these investors are often based on the premise of a world unconstrained
by climate imperatives, where long-term extraction and combustion of fossil fuels would
continue unimpeded. By upholding these expectations, tribunals implicitly prioritise the
profitability of these carbon-intensive assets over the urgent global need for
decarbonization. Secondly, this interpretation disproportionately impacts Global South
states. Historically, many developing nations were encouraged, and indeed often
pressured, by multilateral financial institutions and bilateral aid agencies from the Global

34 Christina Binder, 'The Fair and Equitable Treatment Standard’ in A Reinisch (ed), Standards of Investment Protection
(OUP 2008) 124-126.
35 Kevin P Gallagher and Richard Kozul-Wright, The Case for a New Bretton Woods (Polity 2022) 88-92.
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North to adopt development models heavily reliant on fossil fuels.3¢ They were advised to
attract foreign investment in extractive industries as a pathway to economic growth. The
"expectations” of investors in these sectors are thus often a direct product of this
historically imbalanced relationship. When these same Global South states, in response to
the escalating climate crisis and their own commitments under international agreements
like the Paris Agreement, seek to shift away from fossil fuels, they are met with claims
that these policy shifts violate the “legitimate expectations® nurtured by a past
development paradigm.3’ Tribunals, in prioritizing these expectations, effectively lock
Global South states into outdated, carbon-intensive development pathways, making their
transition to a sustainable economy economically prohibitive. Thirdly, the weaponization
of "legitimate expectations” undermines the principle of a state's sovereign right to
regulate in public interest (police powers doctrine). While some tribunals acknowledge
police powers, the broad application of legitimate expectations often blurs the line,
implying that changes in public policy, even those deemed necessary for environmental
protection, could constitute a breach of treaty obligations if they disrupt investor
expectations.3® This creates a de facto "regulatory freeze", where states become hesitant
to implement policies that could strand carbon-intensive assets, for fear of triggering
multi-million or billion-dollar claims. The effect is to insulate foreign investors from the
financial consequences of a global energy transition, offloading the costs onto public
budgets of host states, particularly those in the Global South.

3.3 ISDS Cases and the TWAIL Critique

The subversion of "legitimate expectations” as a neo-colonial tool is powerfully
evidenced in recent ISDS cases where states have attempted to phase out fossil fuel
projects, most notably in Europe, which serves as a cautionary tale for the Global South.
Cases like RWE AG and Uniper SE v. The Kingdom of the Netherlands (2021-2022) are
paradigmatic examples of “legitimate expectations” being used to challenge a crucial
climate policy. In 2019, the Netherlands enacted the "Act Prohibiting the Use of Coal for
Electricity Production,” mandating the phase-out of coal-fired power plants by 2030.3°
German energy companies RWE and Uniper, which owned coal plants in the Netherlands,
initiated ISDS proceedings under the Energy Charter Treaty (ECT), claiming billions of
euros in damages. A central element of their claims was that the coal phase-out violated
their "legitimate expectations” that their investments would operate profitably for their

36 Stephen Gill and David Law, The Global Political Economy: Perspectives, Problems and Policies (Harvester Wheatsheaf
1988) 234-236.

37 Lisa Sachs and Lise Johnson, Overcoming International Investment Agreements as a Barrier to Climate Action: A
Toolkit for Policymakers (CCSI and CIEL 2024) 3.

38 Nathalie Bernasconi-Osterwalder and Lise Johnson, The State of Play in Climate Change and Investment Law (lISD
2017) 5-6.

3 Rockhopper Exploration Plc, Rockhopper Italia SpA and Rockhopper Mediterranean Ltd v Italian Republic, ICSID Case
No ARB/17/14, Award (23 August 2022).
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expected lifespan, based on the regulatory environment at the time of investment. In the
RWE case, the tribunal (under UNCITRAL rules) ruled in favour of RWE in February 2024,
finding that the Netherlands had indeed breached the ECT's FET standard by frustrating
RWE's legitimate expectations and ordering compensation. The tribunal acknowledged the
Netherlands' climate goals but emphasised that these goals did not negate the obligation
to provide fair and equitable treatment, including stable regulatory conditions, to
investors. Similarly, while the District Court of The Hague dismissed Uniper's claim in
domestic courts, the ISDS claim related to Uniper's coal plant is ongoing under the ECT,
raising similar arguments regarding legitimate expectations.“

A TWAIL critique of these cases is essential. While the Netherlands is a Global North
state, the underlying legal logic applied by tribunals has direct implications for Global
South states. The "legitimate expectations” invoked by RWE and Uniper are rooted in a
global economic system that, for decades, encouraged and profited from fossil fuel
expansion. For Global South nations, this encouragement often came with conditionalities
attached to development aid or loans, effectively locking them into carbon-intensive
infrastructure. To then hold these states liable for shifting away from such pathways,
based on investors' "expectations” of continued profitability in a polluting industry, is to
effectively penalise them for attempting to meet their climate obligations and pursue a
sustainable future. The concept of "foreseeability” is often central to the legitimate
expectations analysis.*' However, from a TWAIL perspective, the "foreseeability” of a
global energy transition and the need for a fossil fuel phase-out have been increasingly
apparent for decades, especially for sophisticated multinational energy companies. Yet,
tribunals often place the burden of "foreseeability” on the host state, while upholding
investor expectations that seem oblivious to the evolving scientific consensus and
international climate commitments. This selective application of foreseeability
effectively shields powerful Northern corporations from the risks of a necessary global
transition, transferring those risks to states, many of which are already disproportionately
vulnerable to climate impacts.

The TWAIL critique further exposes how these expectations are often a product of a
historical power imbalance. Global South states, often desperate for foreign direct
investment (FDI) to spur economic growth and development, offered generous historical
incentives and stable regulatory environments to attract fossil fuel companies.#? This was
often done within a global economic paradigm championed by Global North states and
institutions. To now allow these historical "expectations” to impede climate action is to

40 Climate Change Litigation, 'RWE and Uniper v. the Netherlands (Ministry of Climate and Energy)
<https://climatecasechart.com/non-us-case/rwe-and-uniper-v-state-of-the-netherlands-ministry-of-climate-and-
energy/> accessed 15 August 2025, confirming the status of the Uniper case.

41 Michele Potesta, ‘Legitimate Expectations in Investment Treaty Law: Understanding the Roots and the Limits of a
Controversial Concept’ (2013) 28 ICSID Rev 88.

42 Kyla Tienhaara, ‘Strategic Use of Investor-State Dispute Settlement by the Fossil Fuel Industry’ (2018) 31 Leiden J Intl
L 907.
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disregard the historical context of these investments and the evolving understanding of
common but differentiated responsibilities in addressing climate change. The ISDS
mechanism, through its interpretation of "legitimate expectations,” thus acts as a
handbrake on genuine climate sovereignty, particularly for those nations that historically
steered down carbon-intensive development paths. It ensures that the costs of
decarbonization are not borne by the polluters or the beneficiaries of past exploitation
but are instead shifted to the public coffers of sovereign states, reinforcing a neo-colonial
pattern of resource extraction and economic dependency.

4. The WTO framework: unilateralism and the denial of differentiated
responsibility

The World Trade Organization (WTO) framework, with its foundational principles of
non-discrimination and market access, forms another critical legal arena where the
unilateral imposition of Carbon Border Adjustment Mechanisms (CBAMs) encounters
significant challenges. This section analyses the potential for legal disputes under WTO
rules, particularly concerning the National Treatment and Most-Favoured Nation (MFN)
principles and the limited scope of Article XX exceptions. It will then introduce the
argument that CBAMs, as currently designed, constitute a form of "taxation without
representation” on Global South exports, revealing a modern manifestation of colonial
imposition through a TWAIL lens.

4.1 The WTO Challenge to CBAMs: National Treatment, MFN, and Limited Article XX
Exceptions

CBAMs, by imposing a carbon levy on imports, inherently differentiate between goods
based on their origin and embedded carbon content. This differentiation immediately
raises concerns regarding their compatibility with core WTO principles, primarily the
National Treatment and Most-Favoured Nation (MFN) obligations under the General
Agreement on Tariffs and Trade (GATT 1994).43 The Most-Favoured Nation (MFN) principle,
enshrined in Article | of GATT, dictates that any advantage, favour, privilege, or immunity
granted by a WTO Member to any product originating in or destined for any other country
must be accorded immediately and unconditionally to the like product originating in or
destined for the territories of all other WTO Members.4 A CBAM, by applying a charge to
goods from all non-EU countries (unless they have an equivalent carbon pricing mechanism
linked to the EU ETS), prima facie adheres to MFN in its application across all third
countries. However, arguments could arise if the mechanism is deemed to implicitly

43 General Agreement on Tariffs and Trade 1994 (15 April 1994) Marrakesh Agreement Establishing the World Trade
Organization, Annex 1A, 1867 UNTS 187 (GATT 1994) arts I, Ill.

44 International Chamber of Commerce, ‘Why the Most-Favoured Nation Principle Matters for Business’ (ICC March 2025)
1.
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favour certain trading partners over others, for instance, through the complexity of
compliance that disproportionately impacts some countries.

The more significant challenge for CBAMs typically arises under the National Treatment
principle, stipulated in Article 11l:2 and Ill:4 of GATT.“ Article Ill:2 prohibits internal taxes
or other internal charges on imported products "in excess of those applied, directly or
indirectly, to like domestic products”.4¢ Article Ill:4 requires that imported products be
accorded treatment no less favourable than that accorded to like products of national
origin with respect to all laws, regulations, and requirements affecting their internal sale,
offering for sale, purchase, transportation, distribution, or use.# The EU CBAM aims to
apply a carbon price to imports that is equivalent to the carbon price paid by domestic EU
producers under the EU ETS. Proponents argue this ensures parity and thus complies with
National Treatment.“® However, potential challenges could still emerge. For instance,
questions might arise over the "likeness” of products and whether the calculation
methodology for embedded emissions truly creates a non-discriminatory outcome.
Disparities in the scope of direct versus indirect emissions covered, or complexities in
deducting foreign carbon prices, could be argued to disadvantage imported products.
Furthermore, the administrative and reporting requirements, while not a direct tax, could
be argued to constitute "laws, regulations and requirements affecting their internal sale”
that impose a greater burden on imports, thereby violating Article 111:4.%° Even if a CBAM
is found to violate these core GATT principles, a WTO Member can seek to justify the
measure under the General Exceptions provided in Article XX of GATT.>! Article XX allows
measures "necessary to protect human, animal or plant life or health” (Article XX(b)) or
“relating to the conservation of exhaustible natural resources” (Article XX(g)), provided
that such measures are "made effective in conjunction with restrictions on domestic
production or consumption” and are not applied in a manner that constitutes "arbitrary or
unjustifiable discrimination between countries where the same conditions prevail, or a
disguised restriction on international trade" (the "chapeau” of Article XX).>2

Past WTO jurisprudence demonstrates the limited and stringent scope of these
exceptions, indicating a prioritization of trade liberalization over environmental
protection. The case of US - Import Prohibition of Certain Shrimp and Shrimp Products

45 GATT 1994 (n 44) Art I11:2 and Art lIl:4.

46 ibid Art 111:2.

47 ibid Art 1I:4.

48 European Commission, ‘Questions and Answers: Carbon Border Adjustment Mechanism (CBAM)' (Press Release, 14 July
2021) <https://ec.europa.eu/commission/presscorner/detail/en/QANDA_21_3531> accessed 15 August 2025, stating
that CBAM aims to mirror the EU ETS carbon price to ensure equal treatment.

49 World Bank Blogs, ‘How developing countries can measure exposure to the EU's carbon border adjustment mechanism'
(World Bank Blogs, 2 July 2025) <https://blogs.worldbank.org/en/trade/how-developing-countries-can-measure-
exposure-eus-carbon-border-adjustment-mechanism> accessed 15 August 2025, noting how differences in carbon-cost
intensity and calculation methodologies can affect competitiveness.

%0 Simon Lester and Huan Zhu, ‘WTO Compatibility of Carbon Border Adjustment Mechanisms’ (2020) 23 JIEL 669, 672-
675.

S GATT 1994 (n 44) Art XX.

52 ibid Art XX(b), XX(g), and the chapeau to Article XX.
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(US-Shrimp) (1998) concerned a US ban on shrimp imports from countries whose shrimping
methods were deemed harmful to sea turtles, an endangered species.>> While the
Appellate Body found that the measure related to the conservation of an exhaustible
natural resource (sea turtles) and therefore fell under Article XX(g), it ultimately ruled
against the US. The Appellate Body determined that the measure was applied in a manner
constituting "arbitrary and unjustifiable discrimination” under the chapeau, largely
because the US failed to engage in serious good faith negotiations with exporting countries
to reach a multilateral agreement on turtle protection.>* This case highlighted that even
environmentally legitimate measures must be applied with due process, flexibility, and a
genuine effort towards international cooperation, rather than unilaterally imposed
conditions.> Again, in Canada - Certain Measures Affecting the Renewable Energy
Generation Sector (Canada-Renewable Energy) (2013), Japan and the EU challenged
Ontario's feed-in tariff program, which included local content requirements for renewable
energy projects.”® The WTO Appellate Body found that these requirements violated
National Treatment by discriminating against imported equipment. While the case
primarily concerned subsidies and local content, it reinforced the WTO's strict approach
to measures that could be perceived as protectionist, even if they served environmental
objectives. The ruling highlighted the difficulty of reconciling green industrial policies
with existing trade rules when those policies involve domestic preference.

From a TWAIL perspective, the proportionality analysis embedded in Article XX GATT
jurisprudence warrants critical re-examination. While framed as a neutral balancing
exercise, proportionality often operates against a background assumption of regulatory
equivalence between states, disregarding structural inequalities in historical
responsibility, technological capacity, and developmental need. The requirement that a
measure be the “least trade-restrictive” or applied without “arbitrary or unjustifiable
discrimination” can, in practice, privilege regulatory models developed in the Global
North while penalizing alternative pathways adopted by developing countries. TWAIL
challenges the universality of proportionality by exposing its distributive effects. A climate
measure imposed by a developed economy may appear proportionate when assessed in
isolation yet function as disproportionately burdensome when applied to exporters from
the Global South lacking comparable decarbonization capacity. By focusing narrowly on
formal even-handedness rather than substantive equity, existing Article XX analysis risks
reproducing asymmetrical obligations under the guise of neutrality. Re-interpreting
proportionality through a TWAIL lens would entail integrating differentiated responsibility
into the balancing exercise itself. Rather than asking solely whether a measure is trade-

3 WTO Appellate Body Report, United States - Import Prohibition of Certain Shrimp and Shrimp Products,
WT/DS58/AB/R (12 October 1998) paras 117-123.

>4 ibid paras 161-166.

5 Gabrielle Marceau, ‘WTO Rules and Environmental Protection’ (2001) 23 Fordham Intl LJ 200, 203-205.

% WTO, Canada - Certain Measures Affecting the Renewable Energy Generation Sector - Appellate Body Report (6 May
2013) WT/DS412/AB/R, paras 5.1-5.3.
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restrictive, adjudicators would need to assess whose development space is constrained,
whose historical emissions created the problem addressed, and whether less coercive,
cooperative alternatives were meaningfully pursued. Such an approach would not abandon
Article XX but recalibrate its application to reflect climate justice rather than abstract
market symmetry.

These cases collectively demonstrate that the WTO's interpretation of Article XX is
highly constrained. Tribunals require a clear nexus between the measure and the
environmental objective, strict adherence to non-discrimination, and evidence that the
measure is not a disguised form of protectionism. This narrow interpretation prioritises
the maintenance of an open, non-discriminatory trading system, often leaving little
flexibility for states to implement strong, climate-related trade measures that might
deviate from market-centric norms. The existing WTO jurisprudence therefore presents a
formidable hurdle for the full legal acceptance of CBAMs, signalling that any challenge
from Global South countries could find fertile ground, even if driven by protectionist
interests rather than genuine climate concerns.

4.2 The "Taxation Without Representation” of CBAMs

This paper argues that CBAMs, as unilaterally imposed measures by Global North
jurisdictions, function as a modern form of "taxation without representation” on Global
South exports. This argument extends the historical concept of taxation without consent
to the contemporary international economic sphere, where economic burdens are imposed
by powerful states on less powerful ones without their meaningful participation in the
decision-making process. Unlike multilateral environmental agreements, where
developing countries have a voice, albeit often a marginalised one, in shaping the rules
and principles (such as Common but Differentiated Responsibilities and Respective
Capabilities, CBDR-RC), the design, scope, and implementation of the EU CBAM were
unilaterally determined by the European Union. Global South nations had no say in the
product coverage, the methodology for calculating embedded emissions, the stringency
of reporting requirements, or, crucially, the use of the revenues generated from CBAM
certificates. This absence of meaningful participation in the creation of a mechanism that
directly impacts their export competitiveness and economic development trajectory
mirrors the historical grievance of taxation without representation.

The economic implications for Global South exporters are akin to a regressive tax.
Firstly, the financial cost of purchasing CBAM certificates directly reduces the profit
margins for exporters in developing countries unless they can significantly decarbonise
their production or pass on the costs. For countries that have contributed minimally to
historical emissions and have limited financial and technological capacities for rapid
decarbonization, this represents an external imposition of a carbon cost that does not
account for their differentiated responsibilities or developmental needs. Secondly, and
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more insidiously, the administrative and compliance costs associated with CBAM function
as an effective, albeit indirect, regressive tax. As discussed in Section 2.1, the EU CBAM
mandates rigorous reporting of embedded emissions, requiring sophisticated monitoring,
reporting, and verification (MRV) systems.>” Many developing countries, particularly their
small and medium-sised enterprises (SMEs), lack the necessary institutional capacity,
technical expertise, and data infrastructure to comply with these complex
requirements.>® The need to hire consultants, invest in new software, train staff, and
obtain verified emissions data imposes significant non-tariff barriers that
disproportionately burden smaller exporters and less developed economies. These
compliance costs reduce the net revenue from exports, effectively acting as an additional
levy on their goods, even before any CBAM certificate purchase.>® This is a "tax" not on
carbon itself, but on the inability to comply with Northern-designhed bureaucratic
demands, effectively punishing institutional weakness rather than actual carbon intensity
in some cases.

The "taxation without representation” argument, illuminated by a TWAIL critique,
reveals CBAMs as a modern form of colonial imposition. In colonial history, metropolitan
powers imposed taxes and regulations on colonies without their consent or parliamentary
representation, extracting resources and shaping economic activity for the benefit of the
coloniser.® Similarly, CBAMs, despite their environmental rhetoric, establish external
rules that extract economic value (through certificate purchases and compliance costs)
from Global South economies, channelling it towards the decarbonization efforts or
general budgets of the Global North. The lack of an inclusive, multilateral governance
structure for CBAMs, where Global South voices are genuinely heard and their
developmental realities acknowledged, reinforces a hierarchical international economic
order where the powerful unilaterally dictate terms to the less powerful. This undermines
the very notion of climate justice and sovereign policymaking, replicating patterns of
dependence that characterised the colonial era.

4.3 Administrative Burdens and TWAIL Critique

The administrative and reporting burdens placed on non-EU companies by the EU CBAM
regulation provide concrete evidence for the "taxation without representation” argument.
The transitional period, which began in October 2023, already requires EU importers to
submit quarterly reports detailing the embedded emissions of goods covered by CBAM,
initially allowing for the use of default values but increasingly pushing for actual verified

57 Commission Implementing Regulation (EU) 2023/1773 of 17 August 2023 laying down the rules for the application of
Regulation (EU) 2023/956 as regards the reporting obligations in the transitional period of the Carbon Border Adjustment
Mechanism [2023] OJ L 236/7, Art 4, on reporting obligations.

58 |EEP, 'The EU CBAM: Assessing the impact on developing countries' (IEEP Report, June 2023).

% ABN AMRO, 'ESG Economist - CBAM impacts and opportunities’ (ABN AMRO, May 2025) 1, acknowledging that the
reporting process has proven to have high administrative burden, especially for SMEs.

0 Anghie (n 19) 54-57.
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data.®' From 2026, the full mechanism will require importers to purchase and surrender
CBAM certificates based on these verified emissions.%? Exporters in third countries must
accurately measure and report direct emissions and, for certain products, indirect
emissions from electricity consumption associated with their production processes.®? This
often necessitates investments in new monitoring equipment, energy audits, and the
engagement of accredited verifiers. Many SMEs in developing countries lack the financial
resources or technical capacity to undertake such detailed and rigorous reporting.® The
EU reporting system presumes data infrastructure most Global South exporters lack.®> For
SMEs in the Global South, compliance costs are disproportionately high, effectively
creating barriers to market access.® The cost per unit of export for compliance for an
SME is significantly higher than for a large multinational corporation, effectively creating
a barrier to market access. This impacts industries that are crucial for employment and
livelihoods in many developing nations. The TWAIL critique reveals this as a contemporary
form of colonial imposition. The EU unilaterally imposes standards reflecting its own
capacity, ignoring Global South developmental realities. The imposition of these external
rules, without the consent or adequate representation of the affected parties, forces
developing countries to either conform to Northern-designed standards (at significant
cost) or risk losing access to crucial markets. This subtly but effectively extends regulatory
control beyond sovereign borders, echoing the historical patterns where colonial powers
dictated economic terms to their dependencies.

5 Reclaiming climate sovereignty: a twail-informed legal and policy
blueprint

The preceding analysis has demonstrated how existing international investment and
trade legal frameworks, through their interpretation and application, constrain the
climate policy imagination of Global South states, perpetuating climate injustice.
Reclaiming climate sovereignty necessitates a paradigm shift, moving away from a system

61 EY, 'Final regulations published for new EU Carbon Border Adjustment Mechanism (CBAM) and EU Emission Trading
System revisions; CBAM transition period begins 1 October 2023 (EY Global, 27 June 2023)
<https://www.ey.com/en_gl/technical/tax-alerts/final-regulations-published-for-new-eu-carbon-border-adjustment-
> accessed 15 August 2025.

62 Regulation (EU) 2023/956 of the European Parliament and of the Council of 10 May 2023 establishing a carbon border
adjustment mechanism [2023] OJ L130/52, art 10(1).

63 Commission Implementing Regulation (EU) 2023/1773 of 17 August 2023 laying down the rules for the application of
Regulation (EU) 2023/956 of the European Parliament and of the Council as regards reporting obligations for the purposes
of the carbon border adjustment mechanism during the transitional period [2023] OJ L228/94, annex II.

64 |EEP (n 59) 2-3, discussing the financial and technical challenges for SMEs in collecting and verifying emissions data.
% Development Aid, 'Challenges and opportunities of the EU's Carbon Border Adjustment Mechanism | Experts’ Opinions'
(Development Aid, 6 July 2025) <https://www.developmentaid.org/news-stream/post/197416/challenges-and-
opportunities-of-the-eus-carbon-border-adjustment-mechanism> accessed 15 August 2025, highlighting the capacity
gaps in MRV systems in many developing countries.

6 |EEP (n 59) 2, stating that disproportionate burdens are placed on SMEs, both within and outside the EU, due to
complex supply chain reporting.
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that prioritises foreign investor profits and free trade at the expense of environmental
protection and the sovereign right to regulate. This section outlines a TWAIL-informed
legal and policy blueprint for achieving this liberation, advocating for a fundamental
reorientation of international economic law and proposing concrete reforms and
implementation strategies.

5.1 A Foundational Shift: Re-embedding CBDR-RC in International Economic Law

The principle of Common but Differentiated Responsibilities and Respective Capabilities
(CBDR-RC), enshrined in the Rio Declaration and the UNFCCC, is a cornerstone of
international environmental law.%” It recognises that all states share a common
responsibility to protect the global environment but acknowledges their differing
contributions to environmental degradation and their varied economic and technical
capacities to address it.%® Critically, it implies that developed countries, owing to their
historical responsibility for emissions and greater resources, should take the lead in
combating climate change and provide support to developing countries. However, this
foundational principle has been largely absent or marginalised in the interpretation and
application of international economic law, particularly in investment treaties and WTO
rules.® The existing frameworks treat all states, regardless of their developmental status
or historical emissions, largely as equally bound by universal rules that prioritise trade
liberalization and investment protection. This omission creates a disconnect, allowing
unilateral measures like CBAMs to be imposed and ISDS claims to proceed without
adequate consideration for the differentiated realities of the Global South.

This section argues for a fundamental reorientation of international economic law to
explicitly and strongly re-embed CBDR-RC. This means International economic law must
explicitly recognise the historical disproportionate contribution of industrialised nations
to greenhouse gas emissions and the resulting climate debt owed to the Global South. This
acknowledgment should inform legal interpretations, ensuring that climate policies of
developing countries are viewed through a lens that accounts for their historical context
and ongoing developmental needs. The right of Global South states to define their own
pathways for a just transition, considering their socio-economic realities and energy

7 UNFCCC, art 3.1; Rio Declaration, princ. 7 (establishing the principle of ‘common but differentiated responsibilities’
(CBDR); the paper argues that the EU’s CBAM, by imposing a uniform carbon cost regardless of a state’s developmental
stage or historical emissions, constitutes a breach of the ‘good faith’ interpretation of these foundational environmental
treaties and a regression toward a formalistic equality that masks substantive injustice).

8 Philippe Sands and Jacqueline Peel, Principles of International Environmental Law (4th ed, CUP 2018) 203-205
(analysing CBDR-RC as a legal mechanism to ensure equity in global environmental regimes; this supports the paper’s
argument that unilateral measures like CBAM, which lack differentiated treatment for developing economies, run
contrary to the evolved principles of international environmental law by imposing ‘formal equality’ on 'substantively
unequal’ states).

9 Gallagher and Kozul-Wright (n 36) 88-92.
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poverty, must be explicitly affirmed and protected within international economic law.”°
This implies a presumption in favour of state regulatory autonomy when measures are
genuinely aimed at climate action and sustainable development, especially for developing
countries. CBDR-RC entails providing financial resources, technology transfer, and
capacity building to developing countries.”’ Re-embedding this principle means that
international economic law should facilitate, rather than impede, such support, and
should not impose burdens (like those from CBAMs or ISDS claims) that undermine the
ability of the Global South to implement climate action.

5.2 Recommendations for Legal Reform

Reclaiming climate sovereignty requires proactive legal reforms that fundamentally
alter the existing power dynamics within international investment and trade law. The
current reliance on ambiguous "police powers" doctrines or general carve-outs in
investment treaties has proven insufficient to protect climate policies from investor
challenges.”? This paper proposes the inclusion of "Climate Justice Exception” in BITs and
the ECT. This would be a mandatory, non-discretionary clause, strategically positioned to
unequivocally clarify that climate policies enacted by states are a legitimate and
sovereign exercise of their right to regulate public goods and are thus exempt from claims
of indirect expropriation or violations of the Fair and Equitable Treatment (FET) standard.

Key features of this exception would include mandatory and non-Discretionary carve-
outs that depend on the specific wording of each treaty, this would be a standardised
clause aimed at systemic adoption, making it clear that climate action is not a secondary
concern but a primary sovereign prerogative.’? The exception would cover a wide range
of climate policies, including but not limited to fossil fuel phase-outs, renewable energy
promotion, carbon pricing mechanisms, land-use changes for emissions reduction, and
environmental protection measures that contribute to climate resilience.” It would
explicitly state that such climate policies, enacted in good faith to meet national and
international climate commitments (e.g., under the Paris Agreement), constitute a
legitimate exercise of the state's police powers and cannot be deemed indirect
expropriations or breaches of FET, even if they impact an investor's profitability.’”> For
Global South states, the exception would explicitly link climate policies to their

70 UNCTAD, Investment Policy Framework for Sustainable Development (UNCTAD 2015) 10-12, emphasising the need for
policy space for sustainable development.

7T UNFCCC, arts 4.3, 4.4, 4.5.

72 David Gaukrodger, ‘Investment Treaties and Climate Change: The State of Play’ (OECD Working Papers on International
Investment 2022/01, OECD Publishing 2022).

73 Lise Johnson, Lisa Sachs and Nathan Lobel, ‘Aligning International Investment Agreements with the Sustainable
Development Goals’ (2019) 58 Colum J Transnatl L 58, 64-68.

74 Centre for International Environmental Law, Toolkit for Policymakers: Overcoming International Investment
Agreements as a Barrier to Climate Action (CCSI 2024) 20-22, providing examples of climate-related measures that
could be covered by such exceptions.

75 ibid 21.
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obligations and rights under CBDR-RC, emphasizing that their policy choices are informed
by their developmental needs and historical responsibilities.”® The burden of proving that
a climate policy falls outside the scope of this exception (e.g., that it is discriminatory,
arbitrary, or not genuinely climate-related) would rest squarely on the investor, rather
than requiring the state to justify its legitimate regulatory action. This "Climate Justice
Exception” is a more assertive proposal than a simple "carve-out" because it shifts the legal
default. Instead of states defensively arguing that their climate policies should not be
considered breaches, the exception proactively establishes that such policies are
presumed to be legitimate and exempt from the most common investor challenges,
thereby significantly reducing the chilling effect.

The current reliance on the narrow and contentious Article XX exceptions within the
WTO framework is inadequate for addressing the complex interplay between climate
action and international trade.”” This paper advocates for the creation of a dedicated
“Climate and Trade" Committee within the WTO, empowered to create a specific, legally
binding framework for CBAMs and other climate-related trade measures that is
multilateral, equitable, and explicitly respects CBDR-RC.

The powers and mandates of this committee would include developing multilateral
rules for CBAMs. Instead of unilateral imposition, this committee would negotiate and
establish universally agreed-upon rules for CBAMs, ensuring transparency, predictability,
and genuine environmental effectiveness while mitigating disproportionate impacts on
developing countries. The committee would be mandated to integrate CBDR-RC into its
framework for climate-related trade measures. This could involve differentiated
application thresholds, extended compliance periods, technical assistance, and financial
support mechanisms for Global South members. To address the administrative burden on
Global South exporters, the committee could work towards developing simplified,
internationally harmonised methodologies and technical assistance programs for
measuring and reporting embedded emissions, recognizing varied national capacities.”®
The committee could negotiate rules for the transparent and equitable use of CBAM
revenues, potentially mandating their redirection to climate finance for developing
countries, consistent with the principle of climate justice.”® It would serve as a forum for

76 Kyla Tienhaara, ‘Regulatory Chill and the Threat of Arbitration: A View from Political Science’ in Chester Brown and
Kate Miles (eds), Evolution in Investment Treaty Law and Arbitration (CUP 2011) 606 (defining ‘regulatory chill’ not
only as the abandonment of a measure after a claim is filed, but as the anticipatory self-censorship of states during the
policy-making process; this supports the paper’s argument that ISDS functions as a ‘silent’ barrier to the climate-
sovereignty of Global South states).

7 World Trade Organization, Trade and environmental sustainability’ (WTO Website)
<https://www.wto.org/english/tratop_e/envir_e/envir_e.htm> accessed 15 August 2025, acknowledging the
challenges of reconciling trade rules with environmental protection.

78 OECD, 'Carbon Border Adjustment Mechanisms and Developing Economies: Policy Considerations' (OECD 2023),
recommending capacity building and technical assistance for MRV systems in developing countries
<https://www.oecd.org/en/publications/carbon-border-adjustments_e8c3d060-en.html> accessed 15 August 2025.

79 United Nations Environment Programme (UNEP), ‘Carbon Border Adjustment Mechanisms: An International Review'
(UNEP 2022) 48-50, discussing options for revenue use, including directing funds to climate finance.
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dialogue and dispute prevention, creating cooperation rather than confrontation on
climate and trade issues, and potentially offering a more specialised and less
confrontational dispute resolution mechanism for climate-related trade disputes than the
current WTO dispute settlement body.8 This proposal moves beyond incremental
adjustments to Article XX, which are often interpreted restrictively. It seeks to establish
a new institutional space within the WTO where climate imperatives are genuinely
integrated into trade rules through a multilateral and inclusive process, reflecting the
collective responsibility to address climate change under differentiated capabilities.

5.3 Policy Implementation

Beyond legal reforms, practical policy implementation strategies are crucial to
operationalise the TWAIL-informed blueprint for climate sovereignty. A critical aspect of
addressing the "taxation without representation” concern is how revenues generated from
CBAMs are utilised. This paper proposes a model of "Revenue Recycling with a Justice
Mandate”: revenues generated from CBAMs should be recycled back to developing
countries to fund their decarbonisation efforts.8' However, this recycling must come with
a specific, TWAIL-informed mandate that goes beyond mere compliance assistance. These
funds must be explicitly directed towards projects that support the development of locally
controlled, decentralised renewable energy systems that reduce reliance on imported
fossil fuels and external energy providers. This creates energy independence and
resilience. Fund the transfer of appropriate, context-specific green technologies to
developing countries, along with the necessary training and intellectual property waivers,
enabling them to leapfrog carbon-intensive development pathways.8 Invest in
strengthening local institutional capacity for climate policy development, MRV systems,
and green industrial development, empowering Global South nations to autonomously
manage their climate transitions. Ensure that decarbonization efforts address social
equity, job creation, and poverty reduction, rather than simply imposing new burdens.83
This approach transforms CBAM from a unilateral imposition into a potential, albeit
partial, mechanism for climate finance, consistent with CBDR-RC, and ensures that the
financial burden of decarbonization is shared more equitably.

Moving beyond the EU's unilateral approach, this paper proposes a conceptual model
for "Decolonial CBAMs". This would be a genuinely multilateral CBAM designed by a global
coalition that includes Global South voices from the start, not as afterthoughts in
consultations, but as co-designers of the mechanism. Key features of a Decolonial CBAM

80 Howse and Eliason (n 113) 88.

81 UNCTAD, The Global Impact of a Carbon Border Adjustment Mechanism (UNCTAD 2021) 3-4.

82 UNCTAD, Technology and Innovation Report 2021: Catching Technological Waves - Innovation with Equity (UNCTAD
2021) 120-123.

83 1LO, 'Guidelines for a just transition towards environmentally sustainable economies and societies for all' (ILO 2015)
3-5.
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would include multilateral design and governance, developed through inclusive
negotiations within a body like the proposed WTO Climate and Trade Committee, ensuring
that the mechanism reflects global consensus and differentiated responsibilities.®* Instead
of solely focusing on whether a country has an equivalent carbon price, the model would
be based on "carbon equivalence,” where countries could avoid border adjustment by
demonstrating a comparable national carbon intensity or a strong, nationally determined
climate policy framework that achieves similar emissions reductions. This respects diverse
policy approaches and promotes climate sovereignty rather than simply imposing a tariff
as the only pathway to avoid the charge. This allows countries to implement policies like
regulations, subsidies, or direct investments that reduce their carbon footprint without
necessarily having a direct carbon tax or ETS. Acknowledging CBDR-RC, the mechanism
would incorporate flexible implementation timelines, thresholds, and support for
developing countries, allowing them to adapt at a pace consistent with their capabilities
and development priorities. Revenues would be pooled and transparently allocated to a
global climate fund, governed jointly by Global North and South representatives, with a
clear mandate to support climate action and just transitions in developing countries. This
"Decolonial CBAM" reimagines the border adjustment mechanism as a tool for collective
climate action, built on principles of equity, mutual respect, and genuine participation,
rather than unilateral imposition.

Finally, to address the entrenched chilling effect of investment law, this paper calls for
a coordinated "Investment Treaty Renegotiation Initiative" by Global South states.8 This
would involve a strategic and collective effort by developing countries to renegotiate their
existing BITs and, where possible, withdraw from or reform the ECT, to systematically
include the proposed "Climate Justice Exception” and other TWAIL-informed clauses. This
initiative would: Leverage Collective Bargaining Power by acting in a coordinated manner,
Global South states can exert greater influence and pressure for reform than individual
states acting in isolation. A common template for climate-friendly investment treaty
clauses, informed by TWAIL principles, would be developed and shared among
participating states. For particularly problematic treaties (like the ECT for some states),
the initiative could encourage coordinated withdrawal, followed by the negotiation of
new, climate-aligned investment agreements that explicitly carve out policy space for
climate action. Provide legal and technical support to Global South negotiators to ensure
they are well-equipped to challenge unfavourable provisions and integrate progressive
clauses in renegotiations. This initiative would be a direct assertion of climate
sovereignty, allowing Global South states to proactively reshape the legal instruments that

8 ibid 16.

8 UNCTAD, The Least Developed Countries Report 2023: Crisis-resilient development finance (UNCTAD 2023).

86 | isa E Sachs and Lise Johnson, ‘Investment Treaties, Investor-State Dispute Settlement and Inequality’ (CCSI Working
Paper, April 2019) <https://scholarship.law.columbia.edu/sustainable_investment_staffpubs/75> accessed 18 January
2026.
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currently constrain their climate policy imagination, ensuring that their pursuit of
sustainable and equitable development is not hampered by outdated investment
protection standards.

6 Conclusion

While this paper advances a structural critique of international investment and trade
law, it does not suggest that comprehensive systemic reform is the only available response
in the short term. Significant space exists for interpretive recalibration within existing
legal frameworks. Investment tribunals, for instance, could adopt a more restrained
conception of legitimate expectations, confining protection to specific and unequivocal
assurances and recognizing climate change as an inherent regulatory risk, particularly in
carbon-intensive sectors. Similarly, proportionality analysis under both the Fair and
Equitable Treatment standard and Article XX GATT could more explicitly integrate
considerations of differentiated responsibility and developmental context, thereby
mitigating the disproportionate constraints currently imposed on Global South climate
regulation. Incremental treaty practice also offers pragmatic avenues for adjustment. The
growing inclusion of climate-responsive provisions in investment agreements has the
potential to recalibrate adjudicative outcomes, provided tribunals treat such clauses as
operative interpretive constraints rather than symbolic language. In this sense, near-term
reform is likely to emerge less from institutional overhaul than from shifts in interpretive
orientation and adjudicative sensibility. To counter this systemic injustice, this paper’s
TWAIL-informed blueprint offers a path to policy liberation. The proposed "Climate Justice
Exception” is a direct, assertive legal reform that shifts the default in investment treaties,
proactively exempting climate policies from challenges of indirect expropriation and FET
violations. This is a stronger solution than general carve-outs, significantly reducing the
chilling effect. On the trade front, the conceptual model of "Decolonial CBAMs" moves
beyond the current unilateral, tariff-based approach. It envisions a multilateral
mechanism based on "carbon equivalence” respecting diverse national policy choices and
fostering genuine climate sovereignty. Coupled with a "Revenue Recycling with a Justice
Mandate”, which channels CBAM funds back to Global South for local, decentralised green
energy projects, this blueprint offers a genuinely decolonial alternative. Hence, this
research provides not just a critique but a clear call to action. True climate justice
demands a fundamental challenge to the underlying assumptions that prioritise foreign
investment and free trade over a nation’s sovereign right to protect its environment and
its citisens. The goal is to dismantle the legal and economic architecture that imposes a
“cognitive capture”, liberating Global South states to pursue their own sustainable,
equitable, and independent paths to decarbonization.
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