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Abstract 
This paper analyses how the weaponisation of trade, such as the renewed unilateral tariffs in 2025, reshapes 
the governance setting for trade-dependent regions. Using ASEAN as a case study, we argue that the region’s 
reliance on soft law is a deliberate institutional strategy. We examine ASEAN’s structural exposure through 
global value chains and its fragmented resilience across member states. We then assess how its hybrid legal 
architecture combines treaty-based obligations with soft-law implementation. We characterise that ASEAN 
manages external shocks through three mechanisms: proceduralising volatility into coordinated 
consultation, enabling differentiated coordination to avoid legal deadlock, and sequencing legal 
development through gradual layering of soft and hard governance. Comparatively, we show that ASEAN 
represents a distinct model of regional legal ordering positioned between European Union-style of 
supranational enforcement and APEC-style of voluntarism. 
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1 Introduction 

Economic interdependence is increasingly used as an instrument of strategic pressure. 
Trade instruments such as unilateral tariffs, export controls, and security-based 
restrictions are no longer extreme measures, and they have become central to a shift 
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away from rules-based multilateralism toward power-oriented, transactional governance. 
The United States uses its domestic authorities1 to impose tariffs on national security 
grounds. This blurs the line between regulation and coercive diplomacy. As a result, it 
creates more volatile market access and legal environments where strategic exceptions 
are common.2 

The rise of export-driven and globally connected nations has led to increased demands 
for institutional adaptation. This paper examines how regional legal systems handle the 
increasing use of trade as a strategic tool, particularly during times of unilateral tariffs, 
economic pressure tactics, and diminishing multilateral oversight. We analyse this 
transformation from the perspective of the Association of Southeast Asian Nations 
(ASEAN)3, a region that is structurally exposed to global trade volatility yet institutionally 
resistant to supranational legalisation. The re-emergence of large-scale unilateral tariffs 
by major economies, following the 2025 escalation of United States trade measures, 
provides a critical context in which to assess whether and how regional legal systems can 
maintain coordination, stability, and credibility under external pressure. 

We argue that ASEAN’s response to trade weaponisation cannot be understood solely 
through the presence or absence of binding legal rules. Instead, ASEAN relies on a 
distinctive legal architecture where binding treaty commitments coexist with extensive 
soft-law instruments like structure coordination, implementation, and adaptation. Binding 
treaties establish baseline commitments and external legitimacy while soft-law 
instruments operate within this binding framework to facilitate the governance function 
of coordination, adaptation, and restraint. Ultimately, ASEAN’s use of soft law represents 
a deliberate strategy to foster cooperation amid varied interests, sovereignty concerns, 
and uncertainty. 

The paper addresses three interrelated research questions. First, how does the 
weaponisation of trade alter the legal and economic environment faced by trade-
dependent regions such as ASEAN? Second, how do ASEAN’s institutional characteristics 
shape its vulnerability and resilience to external tariff shocks? Third, through what 

 
1 The White House, ‘Regulating Imports with a Reciprocal Tariff to Rectify Trade Practices that Contribute to Large and 
Persistent Annual United States Goods Trade Deficits’ (Presidential Action, 2 April 2025) 
<https://www.whitehouse.gov/presidential-actions/2025/04/regulating-imports-with-a-reciprocal-tariff-to-rectify-
trade-practices-that-contribute-to-large-and-persistent-annual-united-states-goods-trade-deficits/> accessed 2 
November 2025; The White House, ‘Fact Sheet: President Donald J. Trump Declares National Emergency to Increase Our 
Competitive Edge, Protect Our Sovereignty and Strengthen Our National and Economic Security’ (30 April 2025) 
<https://www.whitehouse.gov/fact-sheets/2025/04/fact-sheet-president-donald-j-trump-declares-national-
emergency-to-increase-our-competitive-edge-protect-our-sovereignty-and-strengthen-our-national-and-economic-
security/> accessed 2 November 2025; The White House, ‘Fact Sheet: President Donald J. Trump Ensures National 
Security and Economic Resilience through Section 232 Actions on Processed Critical Minerals and Derivative Products’ 
(30 April 2025) <https://www.whitehouse.gov/fact-sheets/2025/04/fact-sheet-president-donald-j-trump-ensures-
national-security-and-economic-resilience-through-section-232-actions-on-processed-critical-minerals-and-derivative-
products/> accessed 2 November 2025. 
2 The Trade Act of 1974 (Congressional Research Service, IF11346, updated 30 September 2025) 
<https://www.congress.gov/crs-product/IF11346> accessed 2 November 2025. 
3 ASEAN Declaration (Bangkok Declaration) (Bangkok, 8 August 1967) 
<https://agreement.asean.org/media/download/20140117154159.pdf> accessed 2 November 2025. 
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concrete mechanisms does ASEAN’s soft-law architecture turn volatility into coordination 
without recourse to centralised regional enforcement or adversarial dispute settlement? 

Methodologically, we combine structural economic analysis with institutional and legal 
approaches to evaluate ASEAN’s exposure to tariff shocks by examining trade dependence, 
value-chain integration, and asymmetries across member states. We then analyse ASEAN’s 
legal response via its Charter-based legal framework4, soft-law practices, and institutional 
behaviour during crisis coordination. This facilitates gradual legal consolidation in 
selected areas of economic integration, most notably in the digital economy through the 
ongoing development of the ASEAN Digital Economy Framework Agreement (DEFA).5 
Procedurally, it structures behaviour, discipline deviation, and sustains cooperation. 

The paper proceeds as follows. Section 2 situates the rise of trade weaponisation within 
broader shifts in global economic governance. Section 3 analyses ASEAN’s structural 
exposure and fragmented resilience to tariff shock using the 2025 escalation as a stress 
test. Section 4 examines ASEAN’s legal architecture, focusing on the interaction between 
hard law, soft law, and consensus in practice. Section 5 synthesises these findings by 
identifying three institutional mechanisms through which ASEAN’s soft-law architecture 
operates and by situating ASEAN comparatively as a distinct model of regional legal 
ordering. The concluding section reflects on the broader implications of this model for 
understanding legal coordination under conditions of fragmentation and uncertainty. 

2 The weaponisation of trade: global and legal shifts 

The 2018 United States-China tariff conflict marked a significant break from rules-based 
multilateral trade governance.6 The United States imposed large-scale duties on Chinese 
goods under domestic authorities such as Section 301 of the Trade Act of 19747. Although 
formally framed as responses to unfair practices8, these actions signalled a readiness to 
rely on unilateral instruments and reflected a broader shift toward using tariffs as a tool 

 
4 Association of Southeast Asian Nations, The ASEAN Charter (20 November 2007) <https://asean.org/wp-
content/uploads/images/archive/publications/ASEAN-Charter.pdf> accessed 2 November 2025. 
5 Association of Southeast Asian Nations, ‘ASEAN DEFA Study Projects Digital Economy Leap to USD 2 Trillion by 2030’ 
(ASEAN Secretariat, 7 October 2025) <https://asean.org/asean-defa-study-projects-digital-economy-leap-to-us2tn-by-
2030/> accessed 2 November 2025; Association of Southeast Asian Nations, Adopted AECC Statement on Substantial 
Conclusion of DEFA Negotiations, 24 October 2025 (24 October 2025) <https://asean.org/wp-
content/uploads/2025/10/ADOPTED-AECC-Statement-on-Substantial-Conclusion-of-DEFA-Negotiations-
24Oct2025.docx.pdf> accessed 2 November 2025. 
6 Boschiero Nerina, US Trade Policy, China and the World Trade Organisation (Routledge 2023) 
<https://doi.org/10.4324/9781003263623> accessed on 2 November 2025. 
7 Danielle M Trachtenberg, Section 301 of the Trade Act of 1974 (Congressional Research Service, IF11346, updated 30 
September 2025) <https://www.congress.gov/crs-product/IF11346> accessed 2 November 2025. 
8 ‘In re Section 301 Cases: Court of International Trade Holds that the APA’s Foreign Affairs Exemption Does Not Extend 
to Tariffs Imposed Under Section 301 of the Trade Act’ (2023) 136 Harvard Law Review 1988 
<https://harvardlawreview.org/print/vol-136/in-re-section-301-cases/> accessed 27 September 2025>. 
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of strategic economic pressure9. This change created significant instability in international 
trade relations and restricted the predictability of market access for trading partners. 

The shift toward unilateral tariff action was reinforced by the increasing use of national 
security rationales in trade policy. Measures traditionally linked to defence-related 
protection were expanded to justify broad tariffs on industrial inputs like steel and 
aluminium, blurring the distinction between conventional trade remedies and strategic 
economic signalling. National security arguments increasingly served as a procedural 
justification for measures that stretched or contested the boundaries of established 
multilateral trade disciplines, thereby reducing practical constraints on unilateral 
action.10 

This approach was not confined to the United States. Other major economies adjusted 
their trade and industrial policies in response, accelerating the global diffusion of trade 
weaponisation.11 China combined retaliatory tariffs with intensified industrial policy 
aimed at technological self-reliance, while the European Union and India adopted 
frameworks emphasising strategic autonomy, export controls, and investment screening 
in critical sectors.12 

By 2025, unilateral tariff measures had become a recurring feature of global economic 
governance. The United States’ reintroduction and expansion of tariff actions confirmed 
that the post-2018 shift toward strategic trade unilateralism was now a durable policy 
approach. Thus, uncertainty increased for trade-dependent regions.13 

The impact of this change went beyond the relationship between the United States and 
China. As tariff unilateralism became normalised14, major economies adjusted their trade 

 
9 Sider K J, ‘Sino-American Clash of Hegemony: An Analysis of US–China Trade War’ (2020) 10 Open Journal of Political 
Science 15 <https://doi.org/10.4236/ojps.2020.101002> accessed 2 November 2025; Zreik M, ‘The Dimensions of the 
US–China Trade War’ (2020) 3 Open Political Science 47; Claussen K, ‘Trade’s Security Exceptionalism’ (2020) 72 Stanford 
Law Review 1097 <https://review.law.stanford.edu/wp-content/uploads/sites/3/2020/05/Claussen-72-Stan.-L.-Rev.-
1097.pdf> accessed 2 November 2025>; Puckett A L and Reynolds W L, ‘Rules, Sanctions and Enforcement under Section 
301: At Odds with the WTO?’ (1996) 90(4) American Journal of International Law 675. 
10 Olga Hrynkiv, ‘Export Controls and Securitization of Economic Policy: Comparative Analysis of the Practice of the 
United States, the European Union, China, and Russia’ (2022) 56 Journal of World Trade 633 
<https://doi.org/10.54648/trad2022026> accessed 5 July 2025; K Claussen (n 9); Section 301 Cases (n 8); 
Dimitropoulos G, ‘The WTO New National Security Challenge’ in Julien Chaisse and Cristián Rodríguez-Chiffelle (eds), 
The Elgar Companion to the World Trade Organization (Edward Elgar Publishing 2023) 619–637; Victor A Ferguson, 
‘Economic Lawfare: The Logic and Dynamics of Using Law to Exercise Economic Power’ (2022) 24(3) International Studies 
Review 1; Hanada E, ‘Trump vs China? Tariffs under Section 232 of the Trade Expansion Act of 1962 Revisited’ (2020) 12 
Vienna Journal of East Asian Studies 207. 
11 E Fabry, N Köhler-Suzuki, P Lamy and M Sibona, ‘Shields Up: How China, Europe, Japan and the United States Shape 
the World through Economic Security’ (2024) Policy Paper No 297, Jacques Delors Institute. 
12 Fabry (n 11); Francois de Soyres, Dylan Moore, ‘Assessing China’s Efforts to Increase Self-Reliance' (VoxEU, 30 August 
2023) <https://cepr.org/voxeu/columns/assessing-chinas-efforts-increase-self-reliance> accessed 4 February 2026. 
13 The White House (n1). 
14 Organisation for Economic Co‑operation and Development (OECD), OECD Supply Chain Resilience Review: Navigating 
Risks (OECD Publishing, Paris, 2025) 
<https://www.oecd.org/content/dam/oecd/en/publications/reports/2025/06/oecd-supply-chain-resilience-
review_9930d256/94e3a8ea-en.pdf> accessed 2 November 2025; J Hauge, B Houtzager and A J Hörmann, ‘The New 
Economic Nationalism: Industrial Policy and National Security in the United States, China, and the European Union’ 
(2025) 166 Geoforum 104382 <https://doi.org/10.1016/j.geoforum.2025.104382> accessed 20 November 2025; Kristen 

https://cepr.org/about/people/francois-de-soyres
https://cepr.org/about/people/dylan-moore
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and industrial policies to incorporate security, technology, and supply-chain resilience 
into economic regulation.15 The result was a snowballing effect where trade measures 
were more frequently adopted outside multilateral frameworks and with fewer checks 
from established dispute settlement processes. This posed fundamental obstacles for 
economies that rely on open markets and consistent regulatory frameworks. 

ASEAN is particularly exposed to this trade volatility. Its member states are deeply 
integrated into global value chains linking production networks across the United States, 
China, and the wider Asia-Pacific region. Export-oriented growth strategies and reliance 
on intermediate goods trade mean that unilateral tariff actions taken by major economies 
generate immediate spillover effects across ASEAN manufacturing and logistics networks. 
Rapid tariff adjustments leave regional firms and governments with limited capacity to 
anticipate or mitigate their impact through timely formal legal remedies. 

3 ASEAN’S vulnerability and exposure to tariff shocks 

ASEAN was established on 8 August 1967.16 It currently has 11 member states consisting 
of Brunei Darussalam, Cambodia, Indonesia, Lao PDR, Malaysia, Myanmar, Philippines, 
Singapore, Thailand, Timor-Leste and Viet Nam.17 Its purpose is to promote economic 
growth, social progress and regional stability anchored in a principle of state sovereignty, 
non‑interference and consensus-based decision‑making. 

ASEAN offers a valuable case for studying trade weaponisation due to its structural and 
institutional characteristics. ASEAN economies are highly dependent on exports, especially 
in electronics, textiles, and intermediate goods, and are closely integrated into global 
value chains centred on China, Japan, and the US.18 This dependence makes them 
vulnerable to tariffs and economic pressures from major powers. Institutionally, ASEAN 
uniquely balances hard and soft law through adaptable collaborative frameworks that 
prioritise consensus, sovereignty and non-interference. These characteristics shape its 
responses to crises and global trade disruptions. ASEAN illustrates how soft-law 
approaches withstand external pressures, even as internal inequalities in development, 
governance and economic status complicate collective action. 

 
Hopewell, 'Unravelling of the Trade Legal Order: Enforcement, Defection and the Crisis of the WTO Dispute Settlement 
System' (2025) 101(3) International Affairs 1103 <https://doi.org/10.1093/ia/iiaf055> accessed 20 November 2025. 
15 Harlan Grant Cohen, ‘Toward Best Practices for Trade-Security Measures’ (2024) 27 Journal of International Economic 
Law 93 <https://doi.org/10.1093/jiel/jgad046> accessed 2 November 2025. 
16 ibid n3. 
17 ASEAN, Member States (ASEAN Secretariat) <https://asean.org/member-states/>accessed 2 July 2025. 
18 A Yamaguchi, ‘Global Value Chains in ASEAN’ (Institute for International Monetary Affairs, Newsletter No 1, 2018); 
A Prakash, ‘India–Japan GVC Integration: New Investment and Supply Chains Amongst India, Japan, and ASEAN’ in India–
ASEAN–Japan Cooperation for Diversified and Resilient Supply Chains (2025) 1; P Lim, ‘FDI, GVC, and Regional 
Connectivity in ASEAN: Prospects and Opportunities for Building a Sustainable Low Carbon Digital Economy’ in ASEAN 
Centrality and the Revitalisation of Regional Connectivity (2026) 53–84; E Cieślik, ‘Rethinking Partnerships: Assessing 
ASEAN’s Changing Role in Global and Regional Value Chains’ (2025) 24 European Journal of East Asian Studies 320. 
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3.1 Structural exposure 

ASEAN’s vulnerability to tariff weaponisation stems from its high level of trade 
dependence within global value chains. The region’s economic growth model relies heavily 
on exports of manufactured and intermediate goods, with merchandise trade accounting 
for a substantial share of regional GDP.19 This exposure makes ASEAN particularly sensitive 
to abrupt changes in tariff regimes imposed by major trading partners. 

A significant proportion of ASEAN’s external trade is linked to the United States and 
China20, both as final markets and as hubs in cross-border production networks. 
Manufacturing activities in electronics, machinery, and related intermediate inputs span 
multiple jurisdictions, with ASEAN member states performing critical assembly and 
processing functions.21 Unilateral tariffs on upstream or downstream segments of these 
supply chains transmit effects rapidly across the region, even when ASEAN is not the 
primary target. 

This exposure is amplified by the prevalence of intermediate goods trade. ASEAN 
economies increasingly export components embedded in production processes that 
depend on predictable tariff treatment and rules of origin.22 Unilateral tariff escalation 
disrupts these arrangements by raising compliance costs, altering sourcing decisions, and 
undermining the economic logic of regionally dispersed manufacturing.23 Tariffs on a 
single supply chain component have spillover effects that extend far beyond the targeted 
country.24 

The combination of export dependence, value chain integration, and concentration in 
tariff-sensitive manufacturing sectors means that ASEAN faces structural constraints in 
insulating itself from external trade shocks.25 In contrast to larger economies with diverse 

 
19 ASEAN‑Japan Centre, ‘Global Value Chains in ASEAN: Electronics, Paper 13’ (March 2021) 
<https://www.asean.or.jp/main-site/wp-content/uploads/2024/03/GVCs_Electronics_Paper-13_full_web.pdf> 
accessed 2 November 2025. 
20 ASEAN-Japan Centre (n 19); Economic Research Institute for ASEAN and East Asia (ERIA), GVC Development Report 
2024 <https://www.eria.org/uploads/AR_2024-24_Jun_2025-web.pdf> accessed 2 November 2025. 
21 Association of Southeast Asian Nations Statistics Division (ASEAN stats), ASEAN Statistical Highlights 2024 (ASEANstats, 
2024) <https://www.aseanstats.org/publication/ash-2024/> accessed 2 November 2025; K P Prabheesh and C T Vidya, 
‘Interconnected Horizons: ASEAN’s Journey in the Global Semiconductor Trade Network Amidst the COVID-19 Pandemic’ 
(Economics Research Institute for ASEAN and East Asia Discussion Paper No 504, February 2024) 
<https://www.eria.org/uploads/Interconnected-Horizons-ASEAN%E2%80%99s-Journey-in-the-Global-Semiconductor-
Trade-Network.pdf> accessed 2 November 2025; World Bank, ‘Cambodia Economic Update June 2025’ (June 2025) 
<https://documents1.worldbank.org/curated/en/099060925065018354/pdf/P506814-501fedcb-5a78-4603-a512-
479686a9338a.pdf> accessed 8 August 2025. 
22 Kang Zeng and Xiaojun Li, Fragmenting Globalization: The Politics of Preferential Trade Liberalization in China and 
the United States (University of Michigan Press 2021). 
23 Ken Heydon, The Trade Weapon: How Weaponizing Trade Threatens Growth, Public Health and the Climate Transition 
(John Wiley & Sons 2023). 
24 Fukunari Kimura, 'Geopolitical Tension and ASEAN: How to Keep the World Economy Vigorous?' (2025) 24 Asian 
Economic Papers 1. 
25 United Nations Development Programme (UNDP) Regional Bureau for Asia and the Pacific, ‘Disruption, Diversification, 
and Divergence: Adapting Development Strategy to a Shifting Trade Landscape in Asia and the Pacific’ (September 2025) 
<https://www.undp.org/sites/g/files/zskgke326/files/2025-09/disruption-diversification-and-divergence-adapting-
development-strategy-to-a-shifting-landscape-in-asia-and-the-pacific-final.pdf> accessed 2 November 2025. 
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domestic markets, ASEAN member countries have limited internal capacity to absorb tariff 
disruptions. This structural exposure frames the following sections, which examine how 
disparities among member states influence resilience and how ASEAN's institutional 
structure responded to tariff increases in 2025. 

3.2 Fragmented Resilience 

Although ASEAN faces common exposure to external tariff shocks, member states’ 
capacity to absorb and adjust varies significantly26. This fragmented resilience reflects 
differences in economic structure, development levels, and functional capacity.27 At the 
regional level, ASEAN remains highly dependent on external trade. Figure 1 illustrates this 
through exports of goods and services as a share of GDP across member states, 
underscoring why tariff volatility has system-wide implications for ASEAN. 

 

 

Figure 1: Export of goods and services for ASEAN (Data from database: World Development 
Indicators; Compiled by Author.) 

 
 

26 Roland Rajah, Ahmed Albayrak and Robert Walker, ‘Navigating the Storm: Southeast Asia and Global Trade Shocks’ 
(Lowy Institute Analysis, 10 December 2025), <https://www.lowyinstitute.org/publications/navigating-storm-
southeast-asia-global-trade-shocks> accessed on 4 February 2026; Mia Mikic, Guy Sacerdoti, James Villafuerte and Dulce 
Zara (eds), ASEAN and Global Value Chains: Locking in Resilience and Sustainability (Asian Development Bank, March 
2023) <doi:10.22617/SPR230100-2> accessed 4 February 2026. 
27 Zongpu Yang, Usman Mehmood, Abdulateif A Almulhim and Abdullah A Aljughaiman, ‘Economic Resilience in ASEAN 
under Global Shocks: The Roles of Demography, Investment, Digital Economy, and Talent’ (2026) 85 Technology in 
Society 1 <https://doi.org/10.1016/j.techsoc.2026.103228> accessed on 4 February 2026. 
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These disparities create asymmetrical national demands. Table 1 presents ASEAN's 
trade dependence by country, revealing differences in trade intensity, export 
concentration and reliance on the United States and China. These distinctions influence 
how deeply tariff measures affect specific member states and how rapidly adjustment 
pressures occur. 

 

Country Trade % 
of GDP 
(2023) 

Share of 
Exports 

to US. (% 
of GDP) 

Share of 
Exports 

to China. 
(% of 
GDP) 

Dominant 
Export Sector 

Institutional 
Capacity 

ASEAN 87.% 7.2% 7.3% Electronics, 
Machinery, 
Textiles 

Regional cooperation  

Malaysia 132% 9.89% 9.34 % Electronics, 
Machinery 

Advanced; multiple 
FTAs, strong e-trade 
systems 

Vietnam 165 % 20.72 % 12.93 % Electronics, 
Textiles 

Strong negotiator; 
active in CPTPP & 
RCEP 

Thailand 129% 10.37% 6.64% Automotive, 
Electronics 

Strong institutional 
framework 

Cambodia 134% 21.1 % 3.71 % Garments, 
Footwear 

Limited capacity; 
reliant on ASEAN 
coordination 

Laos 101% 0.45 % 15.04 % Raw materials Minimal trade 
negotiation 
infrastructure 

Myanmar 72.37 % 3.1 % 33.7 % Natural 
resources 

Sanctions-limited 
engagement 

Indonesia 41% 1.9% 4.5% Natural 
Resources 

Various institutional 
frameworks 

Singapore 326% 8.3% 13.3% Electronics, 
Machinery 

Advanced; multiple 
multilateral and 
bilateral 
frameworks, strong 
digital trade and 
security systems 
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Philippines 67% 2.58% 2.0% Electronics, 
Machinery, 
Agricultural 
Products 

Participation of 
international 
agreements and 
domestic 
agreements. 

Brunei 137% 1.14 % 13,04% Natural 
Resources 

Various institutional 
frameworks 

 
Table 1: Statistics of ASEAN Countries (Sources: World Bank and IMF; Compiled by author) 

 
Economic divergence defines ASEAN.28 Large disparities in income levels and productive 

capacity influence how member states experience and respond to external trade 
disruptions. Highly liberal economies like Singapore, Malaysia, and Vietnam combine 
strong export performance with diversified manufacturing bases, whereas lower-income 
members like Cambodia and Laos rely on a narrow set of low-margin exports.29 These 
differences determine both the immediacy of tariff impacts and the scope of domestic 
adjustment. 

Variation in trade exposure is intensified by differences in response capacity. Members 
with diverse export markets or sourcing flexibility can reallocate production or absorb 
short-term cost hikes. Economies with concentrated export portfolios face heightened 
constraints when tariffs disrupt established flows. Dependence on the United States or 
China as primary export markets worsens these disparities.30 

Functional capacity also plays a role.31 Some members possess greater experience in 
handling trade disruptions such as conducting extensive trade negotiations, implementing 
compliance adjustments, and modifying sourcing agreements. Others depend more heavily 
on ASEAN-level coordination. These differences influence national incentives without 
undermining regional cooperation. 

ASEAN’s consensus-based, non-interference governance interacts with these 
asymmetries. While consensus promotes political cohesion, it also requires regional 

 
28 Alice Ba, ‘Institutional Divergence and Convergence in the Asia-Pacific? ASEAN in Practice and in Theory’ (2014) 27(2) 
Cambridge Review of International Affairs 295. 
29 World Bank, ‘GDP per capita (current US$)’ <https://data.worldbank.org/indicator/NY.GDP.PCAP.CD> accessed 2 
November 2025. 
30 Manu Bhaskaran, ‘Southeast Asia: Coping with a Challenging Trade Order’ (2025) 2025 Southeast Asian Affairs 34; 
Severo C Madrona Jr, ‘Trump's Tariffs and their Impact on ASEAN: Historical Context and Future Directions’ (Australian 
Institute of International Affairs, 29 April 2025), <https://www.internationalaffairs.org.au/australianoutlook/trumps-
tariffs-and-their-impact-on-asean-historical-context-and-future-directions/> accessed 2 February 2026. 
31 UNDP Regional Bureau for Asia and the Pacific, ‘Disruption, Diversification, and Divergence: Adapting Development 
Strategy to a Shifting Trade Landscape in Asia and the Pacific’ (18 September 2025) 
<https://www.undp.org/sites/g/files/zskgke326/files/2025-09/disruption-diversification-and-divergence-adapting-
development-strategy-to-a-shifting-landscape-in-asia-and-the-pacific-final.pdf> accessed 22 December 2025; Mui-Yin 
Chin, Sheue-Li Ong, Lee-Peng Foo, Sukardi Kodrat David, Basauli Tambunan Damelina and Hartono Wendra, ‘Escalating 
Trade Tensions and Ramification to ASEAN-5 Member Countries’ (2025) 40(3) Journal of Economic Integration 475. 
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responses to accommodate divergent national conditions.32 Fragmented resilience 
therefore complicates the formation of uniform strategies under external pressure. 
ASEAN's internal diversity explains its institutional difficulties during the 2025 tariff 
escalation and why it chose coordination and soft law over binding measures.33 

3.3 Trump Tariff 1.0 and the shock of Liberation Day 

The first phase of tariff escalation under the Trump administration between 2017 and 
2021 served as an initial stress test for ASEAN within an increasingly unilateral global trade 
environment. Although these measures were primarily directed at China34, the 
consequences extended across regional production networks where ASEAN economies 
were deeply embedded.35 Integration into China-centred manufacturing and United 
States-oriented export markets placed several ASEAN members in a secondary zone of 
impact, exposing them to indirect disruption despite not being the primary target of the 
tariffs.36 

ASEAN experienced mixed outcomes during this period. Trade diversion and supply-
chain reconfiguration created short-term opportunities, boosting exports and investment 
inflows into parts of Southeast Asia.37 At the same time, these gains were accompanied 
by heightened compliance risks from stricter rules of origin, transshipment scrutiny, and 
documentation requirements. These raised costs and uncertainty, particularly for 
members with limited customs and verification capacity.38 In addition, global steel and 

 
32 P Sundram, ‘Network Governance in ASEAN: Fostering Regional Cooperation and Integration’ (2025) 7 Frontiers in 
Political Science 1434595. 
33 ASEAN, ‘ASEAN Leaders’ Statement on Responding to Global Economic and Trade Uncertainties’ (26 May 2025) 
<https://asean.org/asean-leaders-statement-on-responding-to-global-economic-and-trade-uncertainties/> accessed 22 
December 2025. 
34 BNP Paribas Economic Research, ‘Which ASEAN countries are most vulnerable to the hike in US tariffs?’ (Eco Insight, 
4 April 2025) <https://economic-research.bnpparibas.com/html/en-US/Which-ASEAN-countries-most-vulnerable-hike-
US-tariffs-4/4/2025%2C51441> accessed 2 November 2025; Bown Chad P, ‘The US–China trade war and Phase One 
agreement’ (2021) 43(4) Journal of Policy Modeling 805–843; Ebeni Iyoha, Edmund Malesky, Jaya Wen, Sung-Ju Wu 
‘Exports in Disguise?: Trade Rerouting during the US-China Trade War’ (Harvard Business School Working paper 2024) 
<https://www.hbs.edu/ris/Publication%20Files/24-072_d5780e10-7ebe-405a-840d-0d64c13aa2f2.pdf> accessed on 2 
August 2025. 
35 Iyoha and others (n 34). 
36 Pablo Fajgelbaum, Pinelopi K Goldberg, Patrick J Kennedy, Amit Khandelwal and Daria Taglioni, ‘The US-China Trade 
War and Global Reallocations’ (2024) 6(2) American Economic Review: Insights 295–312. 
37 P A Enderwick “A ‘China-Plus-One’ strategy: The best of both worlds?” (2011) 30(1-2) Human Systems Management 
85-96; US CENSUS BUREAU, “U.S. Export and Import Statistics” (2024); Alfaro Laura and Davin Chor, ‘Global Supply 
Chains: The Looming “Great Reallocation”’ (2023) National Bureau of Economic Research Working Paper 31661 
<https://www.hbs.edu/ris/Publication%20Files/24-012_b2f8ef5c-dc1b-4897-b66e-0edea5a20942.pdf> accessed 10 
October 2025. 
38 Sangram Singh, ‘Tariffs and Tectonics: How the US–China Trade War Is Reshaping Global Commerce with India at the 
Crossroads’ [2025] SSRN <https://papers.ssrn.com/sol3/papers.cfm?abstract_id=5376353> accessed 10 November 2025; 
Ruhi Kulkarni, ‘Southeast Asia’s Transshipment Dilemma in the China–US Trade War’ (The Diplomat, 3 January 2025); 
Caroline Freund, ‘The China Wash: Tracking Products to Identify Tariff Evasion Through Transshipment’ (Policy Report, 
UC San Diego School of Global Policy and Strategy 2025) <https://china.ucsd.edu/_files/02072025-brief-identify-tariff-
evasion-web.pdf> accessed 2 November 2025; United Nations Economic and Social Commission for Asia and the Pacific 
(UNESCAP), Digital and Sustainable Trade Facilitation in the Association of Southeast Asian Nations (ASEAN) 2021: Based 
on the United Nations Global Survey on Digital and Sustainable Trade Facilitation (United Nations 2021) 
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aluminium tariffs imposed under the United States trade measures affected ASEAN 
producers through higher input costs, reducing competitiveness in downstream 
manufacturing sectors.39 Thus, Trump Tariff 1.0 positioned ASEAN as both a beneficiary 
and a secondary casualty of tariff weaponisation.40 

The April 2025 tariff escalation41 marked a qualitatively different phase. Trump Tariff 
2.0 transformed selective, origin-specific measures into a broader and more systematic 
application of tariff pressure. The introduction of a general import levy, combined with 
country-specific reciprocal surcharges, directly targeted several ASEAN member states, 
converting indirect exposure into immediate vulnerability. Unlike the earlier phase, the 
measures’ wide scope limited trade diversion and straightforward production re-routing. 

This highlighted ASEAN’s exposure asymmetries. The proposed tariff rates differed 
significantly across member states, with some facing very high tariffs. Cambodia, Laos, 
and Vietnam had significantly higher reciprocal tariffs than other members, while Malaysia 
and Thailand faced additional origin verification procedures. The full distribution of tariff 
rates applied to ASEAN member states is set out in Appendix 1. 

Economic impacts were immediate. Manufacturing sectors experienced order 
reductions, rising compliance costs, and delays in investment decisions linked to supply 
chains destined for the United States.42 Lower-income economies with smaller export 
bases, especially those engaged in clothing production and small-scale manufacturing, 
experienced greater adaptation challenges, notably factory closures and layoffs.43 

 
<https://asean.org/wp-content/uploads/2022/01/ASEAN-report-2021-FINAL_Low-res.pdf> accessed on 10 October 
2025. 
39 Hanada (n10). 
40 S Lim and APT Nguyen, ‘Shifting Trade Winds: Southeast Asia's Response to the United States–People's Republic of 
China Trade Dispute’ (2024) 41(2) Asian Development Review 57; V K Aggarwal and A W Reddie, ‘Economic Statecraft 
in the 21st Century: Implications for the Future of the Global Trade Regime’ (2021) 20 World Trade Review 137. 
41 The White House (n 3). 
42 Andreas Richter, ‘Thailand Forms Task Force Ahead of U.S. Trade Tightening - BRS Lawyers’ (BRS Lawyers - Blumenthal 
Richter & Sumet, 10 September 2025) <https://brslawyers.com/thailand-forms-task-force-ahead-of-u-s-trade-
tightening/> accessed 2 November 2025; PricewaterhouseCoopers Malaysia, “Malaysia introduces new transfer pricing 
guidelines and transfer pricing audit framework” (28 January 2025) 
<https://www.pwc.com/gx/en/tax/newsletters/pricing-knowledge-network/assets/pwc-malaysia-introduces-new-tp-
guidelines-and-tp-audit-framework.pdf> accessed 2 November 2025. 
43 Vietnam Briefing, ‘How Are US Tariff Threats Affecting the Vietnamese Electronics Industry?’ (Vietnam Briefing, 2 
May 2025) <https://www.vietnam-briefing.com/news/how-are-us-tariff-threats-affecting-the-vietnamese-electronics-
industry.html/> accessed 2 November 2025; RMIT University, ‘Can Vietnam’s Tech Sector Withstand the Shockwaves of 
US Tariffs?’ (12 April 2025) <https://www.rmit.edu.vn/news/all-news/2025/apr/can-vietnam-tech-sector-withstand-
the-shockwaves-of-us-tariffs> accessed 2 November 2025; Stratfor, ‘Trump’s Tariffs Pose a Structural Threat to 
Vietnam’s Economy’ (8 April 2025) <https://worldview.stratfor.com/article/trumps-tariffs-pose-structural-threat-
vietnams-economy> accessed 2 November 2025. Melanie Plank, “U.S. Tariffs Overview: Impact on Asia Garment 
Industry” (Common Objective, 18 April 2025) <https://www.commonobjective.co/article/us-tariffs-overview-impact-
on-asia-garment-industry> accessed 2 November 2025; Matthieu Guinebault, ‘Laos: At Least 20,000 Garment Workers 
Expected to Be Impacted by 40% US Tariffs’ (Business & Human Rights Resource Centre, 31 July 2025) 
<https://www.business-humanrights.org/en/latest-news/laos-at-least-20000-garment-workers-expected-to-be-
impacted-by-40-us-tariffs/#:~:text=%5B...%5D,affected%20by%20the%20tariffs... > accessed 2 November 2025; Heather 
Stewart, ‘Trump’s Tariffs May Be Perilous for Small, Heavily Indebted Countries in Global South’ (The Guardian, 6 April 
2025) <https://www.theguardian.com/business/2025/apr/06/trumps-tariffs-may-be-perilous-for-small-heavily-
indebted-countries-in-global-south#:~:text=But%20if%20Trump%27s%20tariffs%20stick,t%20care,”%20he%20sighs.> 
accessed 2 November 2025. 
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No doubt, regional growth declined in the first half of 2025 before showing hints of 
improvement later in the year. Figure 2 illustrates the short-term impact of the tariff 
escalation on GDP growth across ASEAN economies, highlighting disruption. 

 

 
 

Figure 2: GDP growth of ASEAN countries (Data from IMF and Statista; Compiled by Author) 

 
Figure 2 shows a temporary deceleration in growth across several ASEAN economies in 

2025, reflecting the disruption of export demand, rising compliance costs, and investment 
uncertainty following the tariff escalation. At the same time, the absence of a prolonged 
regional contraction indicates that the shock, while significant, did not trigger systemic 
collapse. This pattern is consistent with economies experiencing external stress, which 
reinforces the characterisation of Trump Tariff 2.0 as a stress test.44 

Trump Tariff 1.0 exposed indirect volatility with adjustment gains whereas Tariff 2.0 
imposed direct and asymmetric pressure on the region’s growth. This move exposed the 

 
44 Poppy S Winanti, ‘The ASEAN Members’ Response to Trump’s Liberation Day’ (International Institute for Sustainable 
Development, 28 July 2025) <https://www.iisd.org/articles/policy-analysis/asean-response-trump-liberation-day> 
accessed 20 January, 2026; EY, 'Impact of recent US tariffs on ASEAN businesses' (Tax Alert, 27 April 2025), 
https://www.ey.com/en_id/technical/tax-alerts/impact-of-recent-us-tariffs-on-asean-businesses accessed 20 January 
2026. 
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limitations of market-based adjustment. It also highlighted the difficulty of managing 
external economic pressure swiftly in a setting of internal asymmetry and consensus-based 
governance. These conditions set the stage for ASEAN’s institutional response in 2025, 
examined in the following section, where coordination and soft law mechanisms became 
central to preserving regional cohesion under heightened trade volatility. 

4 ASEAN’s legal architecture, hard law, soft law and consensus in practice. 

ASEAN’s constitutional foundation is the ASEAN Charter.45 Adopted on 20 November 
2007 and officially entered into force on 15 December 2008, it transforms an informal 
regional forum into a rules-based organisation with its own international legal personality. 
The Charter is a legally binding international treaty registered with the United Nations 
Secretariat under Article 102 of the UN Charter, thereby conferring upon ASEAN a distinct 
legal personality in international law.46 The Charter sets out ASEAN’s institutional 
framework, decision-making organs and foundational principles including sovereignty, 
non-interference, and consensus-based governance, enabling binding agreements and 
established structures like the ASEAN Summit, Coordinating Council, and Community 
Councils. 

ASEAN’s legal structure avoids supranational enforcement or judicial supremacy. 
Binding obligations coexist with decentralised implementation and predominantly non-
coercive compliance. Consensus, coordination and consultation reflect a hybrid system 
where hard law establishes binding commitments and institutional legitimacy, while soft 
law handles coordination and operationalisation. 

In international law, hard law refers to international rules that impose legally binding 
obligations on parties that adopted them and such rules are expressed in precise terms or 
capable of being made precise through interpretation or adjudication and their breach 
may trigger legal repercussions under international law.47 Therefore, whether or not they 
are upheld by supranational courts or penalties, treaties, conventions, and legally 
accepted accords are considered hard law. On the other side, soft law consists of non-
binding instruments like declarations, guidelines, and frameworks that have an impact on 
countries’ actions through normative and political implications, although it does not 
establish enforceable rights. 48 In this paper, this distinction is used to separate the legal 

 
45 ASEAN Charter (n 4). 
46 Ibid. Charter (n 4). 
47 Kenneth W Abbott and Duncan Snidal, 'Hard and Soft Law in International Governance' (2000) 54 International 
Organization 421; Kenneth W Abbott, Robert O Keohane, Andrew Moravcsik, Anne-Marie Slaughter and Duncan Snidal, 
'The Concept of Legalization' (2000) 54 International Organization 401; Alan E Boyle, ‘Some Reflections on the 
Relationship of Treaties and Soft Law’ (1999) 48 International and Comparative Law Quarterly 901–13; Gregory C Shaffer 
and Mark A Pollack, ‘Hard vs Soft Law: Alternatives, Complements, and Antagonists in International Governance’ (2009) 
94 Minnesota Law Review 706. 
48 Harsh Mahaseth and K Subramaniam, ‘Binding or Non-Binding: Analysing the Nature of the ASEAN Agreements’ (2021) 
21(1) International and Comparative Law Review 100–123; Arnold N Pronto, ‘Understanding the Hard/Soft Distinction in 
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status of obligations from the modalities of their coordination and implementation. Soft 
law is therefore analysed as operating within ASEAN’s binding treaty framework. 

The Charter incorporates this duality, balancing sovereignty with rules-based 
cooperation.49 ASEAN's economic and trade governance combines binding form with 
consensual procedures, producing the distinctive regional legal model. 

ASEAN’s soft-law reliance predates the Charter.50 Since its founding in 1967 until the 
Charters’ implementation in 2008, ASEAN functioned through informal agreements, 
declarations and consensus-based coordination without any legally enforceable 
instruments.51 This early governance model known as the ASEAN Way, placed more value 
on flexibility, privileged consultation and political commitment over binding legal 
obligations.52 It is here that we highlight that the ASEAN Charter did not replace the soft 
law orientation of ASEAN but formalised it within a binding constitutional framework, 
preserving established practices of consensus and non-interference while introducing legal 
personality and baseline treaty commitments.  

ASEAN separates legal status from governance effect. Binding treaties like the ASEAN 
Charter, ASEAN Trade in Goods Agreement (ATIGA) and the ASEAN Comprehensive 
Investment Agreement (ACIA) establish formal obligations while the actual 
implementation and coordination of these obligations rely predominantly on soft law-
method, peer engagement, procedural coordination and institutional practice.  

This hybrid design is evident in ASEAN’s legal design under Article 41 of the Charter. 
Based on Article 41, it (1) requires ASEAN to develop external partnerships, (2) mandates 
external relations adhere to Charter principles, (3) affirms ASEAN’s centrality in regional 
cooperation (4) outlines the binding legal obligation on Member States to coordinate their 
positions and endeavour to pursue joint action in external economic relations (5) and (6) 
responsibility to institutions to set strategic direction and ensure consistency and 
coherence, and (8) confirms ASEAN’s legal capacity to conclude external agreements. 

There is no doubt that the obligations in Article 41 constitute binding obligations under 
international law. At the same time, the Charter deliberately leaves the form and means 
of coordination open, reflecting the ASEAN’s way. It is important to also note that Article 

 
International Law’ (2015) 48 Vand J Transnat'l L 941; Dinah Shelton, ‘Soft Law’ in David Armstrong (ed), Routledge 
Handbook of International Law (Routledge 2009) <https://doi.org/10.4324/9780203884621> accessed 4 February 2026; 
Andrew T Guzman and Timothy Meyer, ‘Soft Law’ in Andrew T Guzman and Alan O Sykes (eds), Research Handbook in 
International Economic Law (Edward Elgar 2016) <https://doi.org/10.4337/9780857930163.00012> accessed 4 February 
2026. 
49 D Jubaidi and DE Yustanti, 'Soft Law Strategy in the ASEAN Charter Framework' (2025) 11(1) China Quarterly of 
International Strategic Studies 39. 
50 Michael Ewing-Chow and Tan Hsien-Li, ‘The Role of the Rule of Law in ASEAN Integration’ EUI Working Paper RSCAS 
2013/16, Global Governance Programme-41 <https://hdl.handle.net/1814/26452> accessed 10 November 2025. 
51 Harsh Mahaseth and K Subramaniam (n48); Hoang Thi Ha, 'ASEAN's institution building after the Charter: the false 
promise of a rules-based community' in Jörn Dosch and Frederick Kliem (eds), The Elgar Companion to ASEAN (Edward 
Elgar Publishing 2023) 35–48. 
52 Ewing-Chow and Hsien-Li (n 50); Geoffrey B Cockerham, 'Regional integration in ASEAN: Institutional design and the 
ASEAN way' (2010) 27 East Asia 165, 185. 
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41 neither prescribes the substance nor calls for the adoption of a common external tariff, 
collective bargaining, consistent negotiation stances or mandates centralised regional 
authority. Accordingly, the legal obligation established by Article 41 lies in the duty to 
coordinate and endeavour to pursue joint action, not in the achievement of uniform 
substantive outcomes. 

ASEAN’s free trade area53 status preserves member states’ autonomy in external trade 
negotiations, a core feature of ASEAN’s institutional design. The relevance of soft law lies 
not in explaining this autonomy, but in how ASEAN coordinates autonomous states when 
binding collective action is impractical. Joint statements, consultations, information 
sharing and task forces are therefore used as coordination tools and not substitutes for 
legal authority. These instruments are non-binding in form and function to implement 
Article 41 by aligning expectations and constraining uncoordinated responses. 

This model allows ASEAN to manage external trade volatility through procedural 
coordination rather than unified legal action, preserving national bargaining autonomy 
while maintaining regional coherence.54 

4.1 Hard Law within ASEAN’s Legal Architecture 

ASEAN’s institutional response to external economic pressure must be understood 
within its formal legal framework. The ASEAN Charter55 transformed an informal regional 
arrangement into a rules-based organisation with international legal personality. It 
codifies ASEAN's goals, institutional frameworks, and principles of decision-making within 
a governance model centred on consensus, consultation, and respect for state sovereignty. 
Accordingly, the ASEAN legal structure is in a binding form but consensual in operation.56 
Consensus decision-making is explicitly recognised as a basic principle57, and non-
interference in the internal affairs of member states remains a core norm58.  

The Charter authorises legally enforceable agreements like ATIGA and ACIA, which 
establish commitments to tariff liberalisation, investor protection, transparency, and 
regulatory collaboration. These agreements act as the ASEAN Economic Community's 
statutory structure, establishing baseline obligations that apply to all member states. 

Despite the ASEAN Charter’s institutional clarity, the absence of precise definitions for 
terms like treaty, agreement, protocol, and declaration creates interpretive ambiguity. 
In practice, this allows states to treat certain commitments as merely aspirational.59 This 

 
53 Ministry of Investment, Trade and Industry Malaysia, 'ASEAN Free Trade Area (AFTA)' 
<https://fta.miti.gov.my/index.php/pages/view/asean-afta> accessed 5 February 2026 
54 Vijay Eswaran, 'Why this is the moment for ASEAN to forge strategic autonomy' (World Economic Forum, 29 September 
2025), <https://www.weforum.org/stories/2025/09/asean-economic-strategic-autonomy/> accessed 4 February 2026 
55 ASEAN Charter (n 4). 
56 ibid. Article 2(1). 
57 ibid. Article 20. 
58 ibid. Article 2(2)(e). 
59 DA Aziz and R Dehousse, ‘The Instruments of Governance of ASEAN: An Inventory and Critical Analysis’ (2024) ASEAN 
Integration Through Law Project, NUS; Hoang Thi Ha, ‘ASEAN's institution building after the Charter: the false promise 
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is addressed by the 2010 Protocol to the ASEAN Charter on Dispute Settlement 
Mechanisms60, which aligns ASEAN's treaty practice with the Vienna Convention on the 
Law of Treaties by defining an ASEAN instrument as any written agreement among member 
states that establishes rights and duties under international law. 

Nevertheless, enforcement mechanisms are limited. ASEAN operates under a model of 
minimalist legalisation61, where even if obligations exist, there is no mandatory judicial 
authority or automatic dispute resolution.62 The absence of compulsory adjudication 
reflects a deliberate institutional choice on delegation and compliance, achieved through 
dialogue, peer engagement, and political commitment.63 Hard law, therefore, functions 
more as a stabilising reference point that structures expectations and guides conduct. 

ASEAN agreements are precise in their commitments but delegate little authority, leaving 
interpretation and enforcement to member states.64 Progress in areas such as service 
liberalisation, mutual recognition arrangements, and air transport agreements depends 
on voluntary alignment and progressive implementation. This structure accommodates 
major differences in economic growth and regulatory capacity whilst adhering to a shared 
set of obligations. 

Beyond their regulatory function, ASEAN’s hard law instruments fulfil an important role 
by reinforcing ASEAN’s identity as a rules-based regional organisation and enhancing its 
credibility with external partners.65 This binding framework with consensual logic allows 
ASEAN to project legal coherence internationally while preserving domestic flexibility. 

ASEAN’s hard law framework structurally supports its widespread use of soft-law 
mechanisms.66 Binding agreements such as ATIGA and ACIA establish baseline standards 
that are operationalised through non-binding instruments like blueprints, master plans, 
and sectoral frameworks. These instruments exert political and normative influence by 
guiding implementation, coordinating national policies, and facilitating gradual 
convergence despite lacking enforceability.  

Gradually, the ASEAN hard law framework influences national laws. Article 5(2) of the 
ASEAN Charter requires member states to take all necessary measures to implement ASEAN 

 
of a rules-based community’ in Jörn Dosch and Frederick Kliem (eds), The Elgar Companion to ASEAN (Edward Elgar 
Publishing 2023) 35–48; Harsh Mahaseth and K Subramaniam, ‘Binding or Non-Binding: Analysing the Nature of the ASEAN 
Agreements’ (2021) 21(1) International and Comparative Law Review 100–123. 
60 ASEAN, Protocol to the ASEAN Charter on Dispute Settlement Mechanisms (signed 8 April 2010, Hanoi), 
<https://agreement.asean.org/media/download/20200128121018.pdf> accessed 4 February 2026. 
61 Tan S S, ‘Not quite beyond the ‘ASEAN way’? Southeast Asia’s evolution to rules-based management of intra-ASEAN 
differences’in A Baviera and L Maramis (eds), Building ASEAN Community: Political Security and Socio-cultural 
Reflections (Jakarta, Economic Research Institute for ASEAN and East Asia, ERIA 2017) 67-87. 
62 S Cho and J Kurtz, ‘Legalizing the ASEAN Way: Adapting and Reimagining the ASEAN Investment Regime’ (2018) 66 
American Journal of Comparative Law 233. 
63 Gino J Naldi, ‘The ASEAN Protocol on Dispute Settlement Mechanisms: An Appraisal’ (2014) 5 Journal of International 
Dispute Settlement 105, 138; Cockerham (n 52); Mahaseth and Subramaniam (n 48). 
64 Aziz (n 59). 
65 DA Desierto, ‘ASEAN’s Constitutionalization of International Law: Challenges to Evolution under the New ASEAN 
Charter’ (2010) 49 Columbia Journal of Transnational Law 268. 
66 D Jubaidi and D E Yustanti, ‘Soft Law Strategy in the ASEAN Charter Framework’ (2025) 11 China Quarterly of 
International Strategic Studies 39. 
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obligations including through domestic legislation. Though implementation varies, growing 
references to ASEAN commitments in national policy and legal discourse signal gradual 
norm internalisation.67 These positions hard law as a catalyst for long-term institutional 
adaptation as opposed to immediate coercive enforcement. 

4.2 Soft Law in Action: Consensus, Coordination, and Adaptive Governance 

Soft law plays an essential operational role in the governance framework. While the 
ASEAN Charter and related economic agreements provide a formal legal structure, soft 
law enables coordination, adaptation, and continuity under conditions of pressure. These 
instruments offer procedural discipline, shaping behaviour without the use of forceful 
measures. This approach is especially important during times of external economic 
disruption when formal collective action is limited by political and economic imbalances 
and quick coordination is necessary.68 

ASEAN’s extensive soft law practice highlights this structural reliance. Since its 
founding, ASEAN has adopted several hundred instruments, the majority of which are non-
binding.69 Compliance with binding obligations thus depends on procedural coordination 
fostered through frequent interactions, institutional expectations, and reputational 
accountability as opposed to coercion. 

ASEAN systematically incorporate cooperation clauses and best-effort provisions into 
binding treaties, going beyond typical agreements.70 Hard law establishes baseline 
obligations while soft law instruments guide interpretation, sequencing, and 
implementation. This layered structure allows ASEAN to reconcile formal legal 
commitment with differentiated national execution, ensuring that integration proceeds 
without obliging uniform regulatory outcomes. 

Soft law also enables ASEAN to manage asymmetry and uncertainty. Non-binding 
instruments can be adopted and adjusted without treaty amendment, responding to 
changing economic conditions and external pressures through analytical coordination, 
shared frameworks, and information exchange, even when member states pursue different 
substantive strategies. Over time, repeated use of such instruments produces a habitual 
governance order71 in which expectations become stabilised despite the absence of 
enforceable sanctions. 

 
67 Desierto (n 65). 
68 Jubaidi and Yustanti (n 49). 
69 Mahaseth (n 48); Yoshifumi Fukunaga, 'Use of legal instruments in the ASEAN Economic Community building' (2021) 10 
Journal of Contemporary East Asia Studies 65, 82; Ewing-Chow and Hsien-Li (n 50). 
70 Winfried Huck, ‘Informal International Law-Making in ASEAN: Consensus, Informality and Accountability’ (2020) 101 
Zeitschrift für ausländisches öffentliches Recht und Völkerrecht 138; Mahaseth (n 48); A Boyle, 'Soft Law in International 
Law-Making' (2014) 5 International Law 119, 137; Yoshifumi Fukunaga, 'Use of legal instruments in the ASEAN Economic 
Community building' (2021) 10 Journal of Contemporary East Asia Studies 65, 82. 
71 Aziz (n 59). 
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ASEAN employs soft law across multiple policies. Across domains such as environmental 
management, disaster response72, labour mobility73, human trafficking issues74, public 
health75, and economic coordination, non-binding instruments have been used to align 
national practices, facilitate information sharing, and coordinate responses. These 
experiences demonstrate that soft law operates as a general governance technique, 
capable of sustaining cooperation across sensitive and politically constrained areas. 

This embedded and procedural character of soft law is essential as it provides key 
institutional frameworks for collective positioning, coordination, and restraint in facing 
external pressures.76 The following subsection examines how this governance logic 
operated in practice during the 2025 tariff escalation focusing on the use of diplomacy to 
manage external economic pressure while preserving internal cohesion. Importantly, the 
importance of ASEAN's soft-law coordination is not confined to times of crisis or 
uncertainty. It is a structural aspect of governance in a system where limited institutional 
delegation, differing interests, and contractual commitments coexist. 

4.3 ASEAN’s Soft Law Diplomacy and the 2025 Trump Tariff 2.0 

The 2025 tariff delivered a severe external shock to ASEAN’s export-oriented 
economies. Without a collective enforcement mechanism, we explore how soft-law 

 
72 ASEAN Agreement on Disaster Management and Emergency Response (Jakarta, 26 July 2005) 
<https://agreement.asean.org/media/download/20220330063139.pdf> accessed 23 August 2025. ASEAN Coordinating 
Centre for Humanitarian Assistance on disaster management (AHA Centre), About the AHA Centre 
<https://ahacentre.org> accessed 26 August 2025. 
73 ASEAN, ASEAN Consensus on the Protection and Promotion of the Rights of Migrant Workers (adopted March 2018) 
<https://asean.org/wp-content/uploads/2021/01/3.-March-2018-ASEAN-Consensus-on-the-Protection-and-Promotion-
of-the-Rights-of-Migrant-Workers.pdf> accessed 15 October 2025. 
74 Association of Southeast Asian Nations, ASEAN Plan of Action in Combating Trafficking in Persons, Particularly Women 
and Children (Adopted by the 11th AMMTC on 20 September 2017) (ASEAN Secretariat) <https://asean.org/wp-
content/uploads/2021/01/ASEAN-Plan-of-Action-in-Combating-TC_Adopted-by-11th-AMMTC-on-20Sept17-1.pdf> 
accessed 22 September 2025. 
75 R Djalante, L Nurhidayah, H Van Minh, N T N Phuong, Y Mahendradhata, A Trias, J Lassa and M A Miller, ‘COVID-19 
and ASEAN Responses: Comparative Policy Analysis’ (2020) 8 Progress in Disaster Science 100129; O Stefan, ‘COVID-19 
Soft Law: Voluminous, Effective, Legitimate? A Research Agenda’ (2020) European Papers – A Journal on Law and 
Integration, European Forum 663 <https://www.europeanpapers.eu/europeanforum/covid-19-soft-law-voluminous-
effective-legitimate> accessed 2 November 2025; Association of Southeast Asian Nations, Declaration of the Special 
ASEAN Summit on Coronavirus Disease 2019 (COVID-19) (14 April 2020) <https://asean.org/declaration-of-the-special-
asean-summit-on-coronavirus-disease-2019-covid-19/> accessed 2 October 2025. Association of Southeast Asian Nations, 
Terms of Reference: The COVID-19 ASEAN Response Fund (Finalised and Approved) <https://asean.org/wp-
content/uploads/53-Finalised-and-APPROVED-TOR_COVID-19-ASEAN-Response-Fund.pdf> accessed 2 October 2025; 
Association of Southeast Asian Nations, Terms of Reference: The COVID-19 ASEAN Response Fund (Finalised and 
Approved) <https://asean.org/wp-content/uploads/53-Finalised-and-APPROVED-TOR_COVID-19-ASEAN-Response-
Fund.pdf> accessed 2 October 2025; Association of Southeast Asian Nations, ASEAN Strategic Framework on Public Health 
Emergencies (Adopted 12 November 2020) <https://asean.org/wp-content/uploads/2020/11/4-ASEAN-Strategic-
Framework-on-PHE_Final.pdf> accessed 2 November 2025. 
76 Ewing-Chow and Hsien-Li (n 50); G B Cockerham, ‘Regional Integration in ASEAN: Institutional Design and the ASEAN 
Way’ (2010) 27 East Asia 165 <https://doi.org/10.1007/s12140-009-9092-1> accessed 2 November 2025; H D D Uy, 
‘ASEAN’s Legal Framework on Financial Integration’ (2015) 89 Philippine Law Journal 23; D A Desierto, ‘Development, 
Governance, and the Rule of Law in ASEAN’ in Diane Desierto and David Cohen (eds), ASEAN Law and Regional Integration 
(Routledge 2020) 1–23; Jubaidi and Yustanti (n 49). 

https://www.routledge.com/search?author=Diane%20Desierto
https://www.routledge.com/search?author=David%20Cohen


Journal of Law, Market & Innovation 
 

118 

Vol. 5 - Issue 1/2026 

 

approaches built into the ASEAN legal architecture influenced state behaviour in response 
to external economic pressure. 

The initial reaction after the announcement of tariffs was institutional. Within days, a 
Special Meeting of the ASEAN Economic Ministers was convened and a Joint Ministerial 
Statement reaffirming a commitment to a rules-based multilateral trading system was 
released, expressing concern over unilateral tariff measures.77 Though non-binding, the 
statement played a crucial governance role by creating a common interpretive framework 
for member states, emphasising restraint and dialogue in line with ASEAN's norms.78 
Concurrently, ASEAN activated the Geoeconomics Task Force to evaluate tariff exposure, 
aggregate trade data, and formulate shared assumptions about supply-chain risks.79 While 
not negotiating on members’ behalf, AGTF established a coordinated informational 
baseline that structured subsequent engagement with the United States.80  

The AGTF enabled anticipatory and coordinated governance.81 Pre-emptive monitoring, 
regional contingency planning, and structured collective engagement are particularly vital 
given the fragility of bilateral commitments under the current United States trade 
posture. ASEAN’s ability to sustain development-oriented partnerships in a fragmented 
global economy also depends on maintaining internal cohesion. From this perspective, 
proactive coordination functions as an institutional safeguard that preserves collective 
credibility without displacing national bargaining autonomy.82 

These instruments operated as tools of procedural and strategic coordination. Through 
chair statements, analytical notes, and shared talking points disseminated across trade 
ministries, ASEAN aligned the sequencing and framing of national responses without 

 
77 Association of Southeast Asian Nations, Joint Statement of the ASEAN Economic Ministers on the Introduction of 
Unilateral Tariffs of the United States (Adopted at the Special AEM Meeting, 10 April 2025) <https://asean.org/wp-
content/uploads/2025/04/04-Special-AEM-Joint-Statement-Unilateral-Tariffs-Adopted.pdf> accessed 2 November 
2025. 
78 Poppy S Winanti, “The ASEAN Members’ Response to Trump’s Liberation Day” (International Institute for Sustainable 
Development, 28 July 2025) <https://www.iisd.org/articles/policy-analysis/asean-response-trump-liberation-day> 
accessed 20 January, 2026. 
79 Association of Southeast Asian Nations, ‘ASEAN Convenes Inaugural ASEAN Geoeconomics Task Force Meeting, 
Strengthening Regional Resilience amidst Global Trade Shifts’ (ASEAN Secretariat, 16 May 2025) 
<https://asean.org/asean-convenes-inaugural-asean-geoeconomics-task-force-meeting-strengthening-regional-
resilience-amidst-global-trade-shifts/> accessed 2 November 2025; ASEAN, ‘ASEAN Geoeconomics Task Force convenes 
to address geoeconomic tensions and unilateral tariff policies’ (ASEAN Secretariat, 13 Aug 2025) 
<https://asean.org/asean-geoeconomics-task-force-convenes-to-address-geoeconomic-tensions-and-unilateral-tariff-
policies/> accessed 2 November 2025. 
80 Association of Southeast Asian Nations, ‘ASEAN Convenes Inaugural ASEAN Geoeconomics Task Force Meeting, 
Strengthening Regional Resilience amidst Global Trade Shifts’ (ASEAN Secretariat, 16 May 2025) 
<https://asean.org/asean-convenes-inaugural-asean-geoeconomics-task-force-meeting-strengthening-regional-
resilience-amidst-global-trade-shifts/>accessed 2 November 2025; ASEAN, ‘ASEAN Geoeconomics Task Force convenes 
to address geoeconomic tensions and unilateral tariff policies’ (ASEAN Secretariat, 13 Aug 2025) 
<https://asean.org/asean-geoeconomics-task-force-convenes-to-address-geoeconomic-tensions-and-unilateral-tariff-
policies/>accessed 2 November 2025. 
81 Stewart Nixon, Divided We Fall: ASEAN’s Response to Trump’s Illiberal Trade Agenda (Friedrich-Naumann-Stiftung für 
die Freiheit Southeast and East Asia, January 2026) <https://www.freiheit.org/southeast-and-east-asia/divided-we-
fall-aseans-response-trumps-illiberal-trade-agenda> accessed 22 January 2026. 
82 Nixon (n 81). 
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imposing uniform negotiating outcomes.83 This coordination reduced the scope for 
competitive undercutting among member states and limited the effectiveness of divide-
and-rule strategies by external partners. The absence of a collective tariff or judicial 
enforcement authority did not render ASEAN legally irrelevant. Instead, consultation 
norms and institutionalised dialogue channels constrained behaviour by increasing the 
political and reputational costs of unilateral escalation. Member states retained autonomy 
to pursue bilateral negotiations, but those negotiations unfolded within a shared 
procedural environment shaped by ASEAN coordination.84 

The experience of Cambodia illustrates the practical governance significance of this 
framework. Facing one of the highest initial tariff exposures under Trump Tariff 2.085, 
Cambodia entered negotiations with the United States from a position of pronounced 
structural vulnerability.86 The ASEAN mechanisms did not eliminate this asymmetry or 
equalise bargaining power. Nevertheless, it provided Cambodia with procedural legitimacy 
and regional anchoring that would otherwise have been absent.87 Parallel ASEAN 
consultations, regional-level assessments of supply-chain disruption and development 
impact reduced concession-making’s reputational cost while strengthening Cambodia’s 
credibility as a negotiating counterpart.88 In this way, ASEAN coordination served as a 
diplomatic buffer, reducing the adverse effects of asymmetry without taking the place of 
bilateral negotiations.89 The resulting agreement which reduced tariff exposure for key 

 
83 Ayman Falak Medina, “ASEAN’s Response to US Tariffs: Toward a Unified Regional Strategy” (ASEAN Briefing, April 
10, 2025) <https://www.china-briefing.com/china-outbound-news/aseans-response-to-u-s-tariffs-toward-a-unified-
regional-strategy> accessed 20 January 2026. 
84 World Economic Forum, ‘Why this is the moment for ASEAN to forge strategic autonomy’ (World Economic Forum, 29 
September 2025) <https://www.weforum.org/stories/2025/09/asean-economic-strategic-
autonomy/#:~:text=The%20ASEAN%20Trade%20in%20Goods,bilateral%20deal%2Dmaking%20economically%20irrational.> 
accessed 2 November 2025. 
85 Lori Ann LaRocco, “Cambodia Hit with Highest Trump Tariff but Manufacturing ‘absolutely Not’ Coming Back to U.S., 
Trade Group Says” (CNBC, April 8, 2025) <https://www.cnbc.com/2025/04/08/trump-tariffs-cambodia-manufacturing-
reshoring-us.html> accessed January 20, 2026. 
86 Seoung Nimol, “Despite Three Rounds of Talks, Cambodia Risks 49% U.S Import Tariff as Deadline Nears” (CamboJA 
News, June 30, 2025) <https://cambojanews.com/despite-three-rounds-of-talks-cambodia-risks-49-u-s-import-tariff-
as-deadline-nears/> accessed 20 January 2026. 
87 Dmitry Grozoubinski and Felix Christian Haas, “US–ASEAN Trade Is Too Important for Short-Term Thinking” (East Asia 
Forum, December 5, 2025) <https://eastasiaforum.org/2025/12/05/us-asean-trade-is-too-important-for-short-term-
thinking/> accessed 20 January 2026. 
88 Shiro Armstrong, “ASEAN Leads Response to the Threat of Global Economic Disorder” (East Asia Forum, October 26, 
2025) <https://eastasiaforum.org/2025/10/26/asean-leads-response-to-the-threat-of-global-economic-disorder/> 
accessed 20 January, 2026; Seiya Sukegawa, “Restoring ASEAN’s Collective Negotiating Function” (The Diplomat, 
November 10, 2025) <https://thediplomat.com/2025/11/restoring-aseans-collective-negotiating-function/> accessed 
20 January 2026; Intan Murnira Ramli and Ardhana Tahriza Syarif, 'Through Headwinds and High Tides: Navigating ASEAN's 
Stormy Voyage in 2025' (ERIA, 27 May 2025) <https://www.eria.org/news-and-views/through-headwinds-and-high-tides-
-navigating-asean-s-stormy-voyage-in-2025 accessed 2 February 2026. 
89 Barbara Weisel, “For ASEAN Members, Trump’s Bilateral Trade Deals May Be the Least-Worst Option” (Carnegie 
Endowment for International Peace, October 27, 2025) <https://carnegieendowment.org/emissary/2025/10/malaysia-
cambodia-trade-deal-trump-tariffs-asean-skeptical?lang=en> accessed 2 January 2026. 
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exports while preserving differentiated outcomes, reflected national constraints but 
unfolded within an institutional environment shaped by ASEAN soft law.90 

Similar patterns are seen.91 Stronger economies such as Malaysia92, Vietnam93, 
Thailand, and Indonesia pursued tailored bilateral arrangements. However, they did so 
within a shared procedural environment shaped by ASEAN coordination. Negotiations were 
generally sequenced after ASEAN consultations94, framed using comparable origin-
verification and supply-chain arguments, and conducted without overt deviation from 
ASEAN’s non-retaliation stance. Singapore, operating under an existing bilateral free trade 
agreement95 with the United States, relied on ASEAN channels to reinforce transparency 
and compliance credibility. Laos, by contrast, illustrates the limits of soft law where 
domestic capacity and geopolitical constraints severely restrict effective engagement. In 
the case of the 2025 tariff, Laos secured only a partial tariff reduction of 40%.96 

Appendix 1 details tariff exposure and negotiated outcomes. Table 2 illustrates how 
ASEAN soft-law coordination influenced the negotiation process and illustrates 
engagement patterns.  
  

 
90 The White House, Agreement Between the United States of America and the Kingdom of Cambodia on Reciprocal 
Trade (The White House, 14 October 2025) <https://www.whitehouse.gov/briefings-statements/2025/10/agreement-
between-the-united-states-of-america-and-the-kingdom-of-cambodia-on-reciprocal-trade/> accessed 2 November 
2025. 
91 Nixon (n 81). 
92 Elina Noor, “Malaysia’s Year as ASEAN Chair: Managing Disorder” (Carnegie Endowment for International Peace, 29 
December 2025) <https://carnegieendowment.org/posts/2025/12/malaysias-year-as-asean-chair-managing-
disorder?lang=en> accessed 2 January 2026; Sebastian Strangio, “Ahead of ASEAN Summit, Malaysian FM Calls for 
Regional Action on US Tariffs” (The Diplomat, 26 May 2025) <https://thediplomat.com/2025/05/ahead-of-asean-
summit-malaysian-fm-calls-for-regional-action-on-us-tariffs/> accessed 2 January 2026; Vietnam+, “Malaysia Calls on 
ASEAN Members to Collectively Respond to US Tariffs” Vietnam+ (VietnamPlus, 10 July 2025) 
<https://en.vietnamplus.vn/malaysia-calls-on-asean-members-to-collectively-respond-to-us-tariffs-post322523.vnp> 
accessed 2 January 2026. 
93 An Tam, “Vietnam Calls for ASEAN Unity and Dialogue on U.S. Reciprocal Tariffs” (VietNamNet News, 10 April 2025) 
<https://vietnamnet.vn/en/vietnam-calls-for-asean-unity-and-dialogue-on-u-s-reciprocal-tariffs-2389738.html> 
accessed 20 January 2026. 
94 Sukegawa (n 88); Tam (n 93); Strangio (n 92). 
95 United States–Singapore Free Trade Agreement (signed 6 May 2003, entered into force 1 January 2004) 
<https://ustr.gov/trade-agreements/free-trade-agreements/singapore-fta/final-text> accessed 2 January 2026. 
96 Phontham Visapra, “US Reduces Tariff on Lao Imports to 40 Percent, Pressure on Trade Remains” (Laotian Times, 8 
July 2025) <https://laotiantimes.com/2025/07/08/us-reduces-tariff-on-lao-imports-to-40-percent-pressure-on-trade-
remains/> accessed 20 January 2026. 
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Table 2: ASEAN Soft-Law Coordination and Member-State Engagement Patterns during Trump 
Tariff 2.0.(Sources: Compiled by authors from cited news release, articles, blogs, government 
press release) 
Member 
State 

Mode of Engagement with the United 
States 

Role of ASEAN Soft Law 

Malaysia97 Early bilateral negotiations while serving 
as ASEAN Chair.98 

Consulted AGTF assessments and 
AEM recommendations to 
coordinate negotiation timing and 
communication strategies.99 

Vietnam100 Rapid bilateral talks following tariff 
announcement.101 

Engagement occurred during 
ASEAN talks102; origin and supply-
chain positions matched regional 
findings.103 

Thailand104 Diplomatic engagement following 
temporary tariff suspension.105 

Part of AGTF supply-chain risk 
analysis. 

 
97 The White House, Agreement Between the United States of America and Malaysia on Reciprocal Trade (The White 
House, 26 October 2025) <https://www.whitehouse.gov/briefings-statements/2025/10/agreement-between-the-
united-states-of-america-and-malaysia-on-reciprocal-trade/> accessed 2 November 2025. 
98 Malaysia Leverages TIFA to Address Impact of US Tariffs (RTM, 3 April 2025) 
<https://berita.rtm.gov.my/highlights/senarai-berita-highlights/senarai-artikel/malaysia-leverages-tifa-to-address-
impact-of-us-tariffs> accessed 3 October 2025; Al Jazeera, ‘Malaysia’s Anwar Warns of Weaponised Trade as Trump 
Tariffs Loom’ (Al Jazeera, 9 July 2025) <https://www.aljazeera.com/economy/2025/7/9/malaysias-anwar-warns-of-
weaponised-trade-as-trump-tariffs-loom> accessed 3 October 2025; LinkedIn, ‘New US–Malaysia Trade Deal Explained: 
What It Means’ (LinkedIn, 2 April 2025) <https://www.linkedin.com/pulse/new-usmalaysia-trade-deal-explained-what-
means-y0chc accessed 3 October 2025; Reuters, ‘Malaysia PM Says US Tariff Rate on Malaysian Goods to Be Announced 
Friday’ (Reuters, 31 July 2025) <https://www.reuters.com/world/asia-pacific/malaysia-pm-says-us-tariff-rate-
malaysian-goods-be-announced-friday-2025-07-31/> accessed 3 October 2025. 
99 Ministry of Foreign Affairs, Malaysia, ‘Joint Communiqué of the 58th ASEAN Foreign Ministers’ Meeting, Kuala Lumpur, 
9 July 2025’ (Press statement, 9 July 2025) <https://www.kln.gov.my/web/guest/-/joint-communique-of-the-58th-
asean-foreign-ministers-meeting-kuala-lumpur-9-july-2025> accessed 8 February 2026. 
100 Office of the United States Trade Representative, ‘Fact Sheet: The United States and Viet Nam Reach a Framework 
for an Agreement on Reciprocal, Fair, and Balanced Trade’ (Fact sheet, October 2025) <https://ustr.gov/about/policy-
offices/press-office/fact-sheets/2025/october/fact-sheet-united-states-and-viet-nam-reach-framework-agreement-
reciprocal-fair-and-balanced-trade> accessed 4 February 2026. 
101 Vietnam Briefing, “Vietnam-US Trade Deal 2025: Impacts and Strategic Responses” (Vietnam Briefing News, 7 July 
2025) <https://www.vietnam-briefing.com/news/vietnam-us-trade-deal-2025-summary-impacts-and-strategic-
responses.html/> accessed 5 January 2026; Tiến Dũng, “Vietnam Economic Times” (Vietnam Today, 11 April 2025) 
<https://en.vneconomy.vn/us-secretary-of-the-treasury-appointed-head-negotiator-for-trade-talks-with-
vietnam.htm> accessed 5 January 2026; Chapman N, ‘Vietnam’s bamboo diplomacy bends under US trade pressure. East 
Asia Forum’ (Eastasiaforum, 2 September 2025). <https://eastasiaforum.org/2025/09/02/vietnams-bamboo-diplomacy-
bends-under-us-trade-pressure/> accessed 4 February 2026. 
102 Vietnam+, “Vietnam Attends 48th Meeting of High-Level Task Force on ASEAN Economic Integration” Vietnam+ 
(VietnamPlus, 5 August 2025) <https://en.vietnamplus.vn/vietnam-attends-48th-meeting-of-high-level-task-force-on-
asean-economic-integration-post324024.vnp> accessed 4 February 2026. 
103 Vietnam National Trade Repository, “RCEP IMPLEMENTATION EFFECTIVENESS AFTER 2 YEARS” VNTR (1 December 
2024) <https://vntr.moit.gov.vn/news/rcep-implementation-effectiveness-after-2-years> accessed February 4, 2026. 
104 The White House, Memorandum of Understanding Between the Government of the United States of America and the 
Government of the Kingdom of Thailand Concerning Cooperation to Diversify Global Critical Minerals Supply Chains and 
Promote Investments (26 October 2025) <https://www.whitehouse.gov/briefings-statements/2025/10/memorandum-
of-understanding-between-the-government-of-the-united-states-of-america-and-the-government-of-the-kingdom-of-
thailand-concerning-cooperation-to-diversify-global-critical-minerals-supply-cha/> accessed 2 November 2025. 
105 Nationthailand, “Thai Government Sets Mechanisms and Framework for US Talks” The Nation (Nationthailand, 9 April 
2025) <https://www.nationthailand.com/business/economy/40048562> accessed February 4, 2026; B K Gokmen, 
‘Thailand to Boost US Imports in Response to Trump’s 36% Tariffs’ Anadolu Agency (AA, 7 April 2025) 
https://www.aa.com.tr/en/americas/thailand-to-boost-us-imports-in-response-to-trump-s-36-tariffs/3530062> 
accessed 4 February 2026; Paul Chambers, ‘An Overview of Thai-US Relations in 2025’ (ISEAS – Yusof Ishak Institute, 
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Indonesia106 The bilateral framework agreement is 
progressing pragmatically, with only the 
final formal step remaining to secure its 
agreement.107 

Maintained consistency with 
ASEAN non-retaliation and 
consultation norms. 

Philippines High-level consultations under temporary 
tariff pause.108 

Aligned with ASEAN messaging 
and collective non-retaliation 
stance. 

Cambodia109 Negotiations following severe initial tariff 
exposure.110 

ASEAN platforms provided 
procedural legitimacy and 
technical framing. 

Laos111 Limited engagement capacity. Partial 
tariff reduction. 112 

ASEAN coordination offered 
dialogue platform but limited 
practical effect.113 

Myanmar Recalculated to 40% from the initial 44%. 
Building on its previous positioning as a 
possible supply of essential rare earths, 
the regime has enlisted a US advocacy 
group to repair relations with 

Participate in the AGTF and 
attended key events.115 Myanmar 
representative of AGTF advocate 
for trade and investment 
diversion within ASEAN to bypass 
the high U.S. tariffs. 

 
ISEAS Perspective 2025 No 87, 10 November 2025) <https://www.iseas.edu.sg/wp-
content/uploads/2025/10/ISEAS_Perspective_2025_87.pdf> accessed 4 February 2026. 
106 The White House, Joint Statement on Framework for United States-Indonesia Agreement on Reciprocal Trade (22 
July 2025) <https://www.whitehouse.gov/briefings-statements/2025/07/joint-statement-on-framework-for-united-
states-indonesia-agreement-on-reciprocal-trade/> accessed 2 November 2025. 
107 Saputra B, “Indonesia, US Reach Agreement on Reciprocal Trade Deal Substance” (ANTARA, 23 December 2025) 
<https://en.antaranews.com/news/397444/indonesia-us-reach-agreement-on-reciprocal-trade-deal-substance> 
accessed 5 January 2026. 
108 Fortune, ‘The Philippines Says It’ll “Act Fast and Take Advantage” of Its “Advantageous Position” in a Post-Trump 
Tariff World’ (Fortune, 3 April 2025) <https://fortune.com/asia/2025/04/03/philippines-trump-tariffs-less-than-other-
countries/> accessed 4 February 2026; Financial Express, ‘India, Philippines Start Talks for Bilateral Trade Pact’ 
(Financial Express, 5 August 2025) <https://www.bilaterals.org/?india-philippines-start-talks-for accessed 4 February 
2026; K Crismundo, ‘Gov’t Forms TWG to Continue Negotiations on US Reciprocal Tariff’ Philippine News Agency (5 May 
2025) <https://www.pna.gov.ph/articles/1249394 accessed 2 November 2025. 
109 The White House, Further Modifying the Reciprocal Tariff Rates (26 July 2025) 
<https://www.whitehouse.gov/presidential-actions/2025/07/further-modifying-the-reciprocal-tariff-rates/> accessed 
2 November 2025. 
110 Fresh News Asia, ‘Cambodia Requests US for Negotiation on the Tariff Implementation on Cambodian Exports’ (Fresh 
News Asia, 4 April 2025) <https://en.freshnewsasia.com/index.php/en/localnews/59063-2025-04-04-13-34-54.html> 
accessed 4 February 2026; Khmer Times, ‘Cambodia, US Agree on Draft Joint Statement on Framework for US-Cambodia 
Agreement on Reciprocal Trade’ (Khmer Times, 4 July 2025) <https://www.khmertimeskh.com/501711934/cambodia-
us-agree-on-draft-joint-statement-on-framework-for-us-cambodia-agreement-on-reciprocal-trade/> accessed 4 
February 2026; W J Raba, ‘To Avoid U.S. Trade War, Cambodia Slashes Import Tariffs’ (Seasia, 10 April 2025) 
<https://seasia.co/2025/04/10/cambodia-cuts-import-tariffs-to-defuse-trade-war-threat> accessed 4 February 2026. 
111 Phontham Visapra, “US Reduces Tariff on Lao Imports to 40 Percent, Pressure on Trade Remains” (Laotian Times, 8 
July 2025) <https://laotiantimes.com/2025/07/08/us-reduces-tariff-on-lao-imports-to-40-percent-pressure-on-trade-
remains/> accessed 3 January 2026. 
112 The Star Online, “Lao PM Visits US to Boost Economic Ties, Seek Tariff Cut” (The Star, 6 October 2025) 
<https://www.thestar.com.my/aseanplus/aseanplus-news/2025/10/06/lao-pm-visits-us-to-boost-economic-ties-seek-
tariff-cut> accessed 5 January 2026; Lao News Agency, ‘Lao PDR and the United States to Continue Working Together 
to Resolve Outstanding Issues’ (KPL, 6 October 2025) <https://kpl.gov.la/en/detail.aspx?id=94918> accessed 4 February 
2026. 
113 Nixon (n 81). 
115 MIFER Dy Minister attends 2nd ASEAN Geoeconomics Task Force Meeting' (Global New Light of Myanmar, 12 June 
2025) <https://www.gnlm.com.mm/mifer-dy-minister-attends-2nd-asean-geoeconomics-task-force-meeting/> 
accessed 9 February 2026. 
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Washington, but no agreement has been 
reached.114  

Singapore Engagement conducted under existing 
bilateral FTA116 

Used ASEAN channels to reinforce 
transparency and compliance 
credibility117 

Brunei  Little progress in the negotiations for 
tariff reductions due to a lack of 
resources and leverage to conduct an 
effective negotiation.118 

Aligning itself with ASEAN’s 
multilateral approach.119 
 

Note: The characterisation of ASEAN soft-law effects reflects the authors’ analytical 
interpretation based on official ASEAN statements, government communications, and press 
release and observed negotiation sequencing. 

 
The October 2025 ASEAN Summit120 served as a focal point for consolidating these 

parallel national engagements. Instead of producing a unified negotiating outcome, the 
Summit functioned as a coordination node, allowing member states to manage spillovers 
from bilateral concessions while reaffirming ASEAN’s centrality as a convening platform in 
regional economic governance.121 The Summit gained momentum when the AGTF 
presented its first ASEAN Geoeconomics report, which served as the basis for the inaugural 

 
114 Nixon (n 81); T Irrawaddy, 'Myanmar junta hires US lobby firm in bid to boost ties with Washington' (The Irrawaddy, 
7 August 2025) <https://www.irrawaddy.com/news/burma/myanmar-junta-hires-us-lobby-firm-in-bid-to-boost-ties-
with-washington.html> accessed 4 February 2026; Trevor Hunnicutt, David Brunnstrom, Devjyot Ghoshal and Poppy 
McPherson, 'Exclusive: Trump team hears pitches on access to Myanmar's rare earths' (Reuters, 29 July 2025) 
<https://www.reuters.com/world/china/trump-team-hears-pitches-access-myanmars-rare-earths-2025-07-28/> 
accessed 4 February 2026; S Banerjee, 'Myanmar – US ties under Trump: Old playbook, new moves' (ORF, 10 September 
2025) <https://www.orfonline.org/expert-speak/myanmar-us-ties-under-trump-old-playbook-new-moves> accessed 4 
February 2026. 
116 United States Trade Representative, United States–Singapore Free Trade Agreement (US-Singapore FTA) 
<https://ustr.gov/trade-agreements/free-trade-agreements/singapore-fta> accessed 2 November 2025. Enterprise 
Singapore, Trade Resources for Businesses <https://www.enterprisesg.gov.sg/tradetools/trade-resources-for-
businesses accessed 2 November 2025; P Lim, ‘Trump’s Baseline Tariffs Affect 55% of Singapore’s Exports – What About 
the Rest?’ (The Business Times, 29 April 2025) <https://www.businesstimes.com.sg/singapore/economy-policy/trumps-
baseline-tariffs-affect-55-singapores-exports-what-about-rest> accessed 2 November 2025. 
117 Ayman Falak Medina, ‘ASEAN Transshipment and US Tariffs: Balancing Opportunity and Risk’ (ASEAN Briefing, 25 April 
2025) <https://www.aseanbriefing.com/news/asean-transshipment-and-us-tariffs-balancing-opportunity-and-risk/> 
accessed 2 November 2025. 
118 Ministry of Finance and Economy Brunei Darussalam, ‘Brunei Darussalam assessing the potential impacts of the United 
States’ tariff regime on its exports to the United States’ (Facebook, 4 April 2025) 
<https://www.facebook.com/mofebrunei/posts/brunei-darussalamassessing-the-potential-impacts-of-the-united-
states-tariff-reg/1072931278205819/> accessed on 4 February 2026; Steward Nixon (n82). 
119 A F Medina, ‘ASEAN Nations Mobilize Ahead of U.S. Tariff Deadline’ (ASEAN Briefing, 4 July 2025) 
<https://www.aseanbriefing.com/news/asean-nations-mobilize-ahead-of-u-s-tariff-deadline/> accessed 4 February 
2026. 
120 ASEAN, Chairman's Statement of the 47th ASEAN Summit (Kuala Lumpur, 26–28 October 2025), 
'<https://asean.org/wp-content/uploads/2025/11/CHAIRMANS-STATEMENT-47TH-ASEAN-SUMMIT.pdf> accessed 4 
February 2026; Ministry of Foreign Affairs Malaysia, ‘The 47th ASEAN Summit and Related Summits, Kuala Lumpur, 
Malaysia, 26–28 October 2025’ (25 October 2025) <https://www.kln.gov.my/web/guest/-/the-47th-asean-summit-and-
related-summits-kuala-lumpur-malaysia-26-28-october-2025> accessed 4 February 2026. 
121 Felix Heiduk and Nora Hell, ‘The ASEAN Summit 2025 – More Than Just a Stage for Trump’ (SWP Comment 48/2025, 
Stiftung Wissenschaft und Politik, 19 November 2025) <doi:10.18449/2025C48> accessed 4 February 2026. 
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joint meeting between ASEAN economics ministers.122 This formalised the necessity of 
coordinated regional responses across ASEAN's institutional pillars and explicitly 
acknowledged that trade policy could no longer be separated from political and security 
considerations. ASEAN's broader diplomatic efforts also reflected this focus on 
coordination through inquiry and discussions as opposed to collective bargaining. These 
initiatives did not create binding negotiating mandates but reinforced ASEAN’s role as a 
platform for dialogue and coordination during uncertainty. 

Recent analysis123 outlines that ASEAN summits continue to operate as a critical 
platform for high-stakes diplomacy. They provide an institutional venue where rival 
powers can address tensions. At the 2025 Kuala Lumpur Summit, for example, senior 
United States and Chinese officials reportedly used the margins of the meeting to engage 
in de-escalatory discussions over trade, underscoring ASEAN’s role as an enabling forum 
even in the absence of formal mediation powers.124 

The recent literature125 notes the limits of ASEAN’s collective response under conditions 
of high distributive pressure, without construing these limits as institutional failure. ASEAN 
responded collectively to the Liberation Day’s tariff by forming the AGTF, which provided 
a framework for member states to align strategies and messages.  

These recent papers concur with our view. This can be explained by the structural 
characteristics of ASEAN’s governance model, which include consensus-based decision 
making, the absence of centralised enforcement authority and recognition that national 
economic interests diverge when distributive stakes become high. Bilateral engagement 
does not negate coordination. Rather, it reflects the ASEAN Way’s distinction between 
collective process and national outcome, where regional cohesion is maintained through 
consultation, transparency and restraint. 

Critics126 view this as a fragmented, nationally subordinated. They argue that it lacks a 
unified front and underutilises the regional framework, interpreting it as a coordination 
failure. ASEAN never institutionalised unified bargaining127. In contrast, its objective is to 
monitor developments and coordinate responses while preserving national bargaining 

 
122 ASEAN Geoeconomics Task Force, ‘This Time It Is Different: ASEAN’s Agency in Shaping the New Global Agenda: 
ASEAN Geoeconomics Report 2025’ (Ministry of Investment, Trade and Industry 2025) 
<https://www.miti.gov.my/miti/resources/AGR_Final_190126_260119_121311_(1).pdf> accessed 4 February 2026. 
123 Muhammad Khairi Zainal, “A Storm in the Tariff Sea: Malaysia and ASEAN’s Opportunity Amid U.S.-China Trade 
Tensions” (Institute of Islamic Understanding Malaysia, 25 April 2025) <https://www.ikim.gov.my/en/a-storm-in-the-
tariff-sea-malaysia-and-aseans-opportunity-amid-u-s-china-trade-tensions/> accessed 20 January 2026. 
124 Xinghui Kok, “US, China Seek to Avoid Trade War Escalation, Salvage Trump-Xi Meeting in Malaysia Talks” (Reuters, 
25 October 2025) <https://www.reuters.com/world/china/us-china-seek-avoid-trade-war-escalation-salvage-trump-xi-
meeting-malaysia-talks-2025-10-25/> accessed 20 January 2026. 
125 Felix Heiduk and Nora Hell, 'The ASEAN Summit 2025 – More Than Just a Stage for Trump' (SWP Comment No 48/2025, 
Stiftung Wissenschaft und Politik (SWP) 2025) <https://doi.org/10.18449/2025C48 accessed 2 January 2026. 
126Hengki Mangiring Parulian Simarmata and Poltak Pardamean Simarmata, 'Pragmatic Diversification in ASEAN: Strategic 
Responses to Trade War Ripple Effects in 2025' (2025) 2(2) International Journal Business, Management and Innovation 
Review 42; Sukegawa (n 71). 
127 Article 41. 
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autonomy and reinforcing a non-retaliatory regional posture.128 What may appear as 
fragmentation is therefore an intentional feature of ASEAN’s coordination model.129 

This episode demonstrates that ASEAN’s soft-law architecture does not seek to replace 
hard law. Its contribution lies in shaping behaviour under stress by providing procedural 
coherence, shared analytical resources, and reputational constraints. In an environment 
characterised by unilateralism and rapid policy shifts, this form of coordination represents 
a distinctive mode of regional resilience grounded in consultation. 

5 Soft law as a bridge between legal fragmentation and innovation 

This section brings together the practical insights from earlier sections into a coherent 
explanatory framework. Instead of merely restating descriptive claims regarding ASEAN’s 
reliance on soft law, this analysis identifies the institutional mechanisms through which 
soft-law approaches operate, illustrates how earlier examples demonstrate these 
mechanisms, and situates ASEAN’s legal pragmatism as a unique governance approach 
distinct from both centralised frameworks and purely voluntary arrangements. 

5.1 Mechanism where how soft law converts volatility into coordination 

ASEAN’s reliance on soft law reflects the development of extensive institutional norms 
and procedures designed to manage uncertainty. External shocks, whether economic, 
political, or technological, are not treated as triggers for immediate legal escalation, 
adjudication, or enforcement. Instead, they are channelled into ASEAN’s dense procedural 
infrastructure, which transforms volatility into structured interaction. This infrastructure 
includes emergency ministerial meetings, ad hoc task forces, joint statements, technical 
working groups, and continuous consultation cycles embedded within ASEAN’s standing 
institutional framework. 

This approach to uncertainty enforces behavioural discipline. ASEAN's use of soft law 
approaches signifies a distinct governance style based on ongoing interaction, reputation, 
and institutional routine. Intense consultation makes deviations visible and politically 
significant. Compliance then emerges from participation, peer review, and process 
ownership. 

This mechanism was evident during the COVID-19 pandemic, when ASEAN confronted 
simultaneous disruptions to public health systems, economic activity, and supply chains. 
Rather than adopting binding emergency measures or supranational directives, ASEAN 
relied on non-binding declarations, coordinated work programmes, and existing platforms 
such as sectoral ministerial meetings and the ASEAN Coordinating Centre for Humanitarian 
Assistance. These instruments did not create legal obligations or override national 
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authority. Their function was procedural: to aggregate information, align national policy 
timelines, and stabilise expectations among member states. Volatility was thus converted 
into a managed coordination process without provoking sovereignty-sensitive legal 
commands.130 

A similar institutional logic operated during the 2025 tariff shock analysed in Sections 
3.3 and 4.3. ASEAN did not initiate formal dispute settlement or adopt legally coordinated 
countermeasures. Instead, it convened a Special ASEAN Economic Ministers’ Meeting, 
activated the ASEAN Geoeconomics Task Force, and issued joint ministerial statements 
framing the tariff escalation as a shared regional concern. These steps did not modify 
treaty rights or obligations. Their function was organisational: to internalise an external 
economic shock within ASEAN’s governance routines, synchronise national responses, and 
reduce the risk of fragmented or competitive action.131 

Across both cases, soft law functioned as a mechanism of procedural discipline. ASEAN’s 
extensive consultation architecture embeds commitments into bureaucratic practice and 
routine policymaking. Frequent reporting, peer review, and Secretariat-supported 
monitoring generate reputational incentives that discipline behaviour. This helps explain 
why ASEAN’s dispute settlement mechanisms are rarely invoked, without implying that 
legal obligations lack force. Negotiated adjustment is institutionally preferred because it 
preserves trust, control over outcomes, and long-term cooperation. 

In this sense, ASEAN demonstrates that coordination under uncertainty can be achieved 
through process and that compliance can be sustained through institutionalised 
procedures. 

5.2 Differentiated coordination and the avoidance of legal deadlock 

A second core mechanism through which ASEAN’s soft-law architecture sustains 
cooperation is differentiated coordination. This mechanism allows member states to 
respond unevenly to shared challenges without triggering legal non-compliance or 
institutional paralysis. Profound heterogeneity in economic structure, regulatory capacity, 
administrative competence, and external exposure characterises ASEAN’s membership. 
Under such conditions, uniform hard-law obligations would impose disproportionate 
sovereignty and compliance costs on less prepared members, increasing the likelihood of 
delay, opt-outs, or outright non-participation.132 Soft law mitigates these risks by enabling 
collective action that is procedurally coordinated but substantively differentiated. 

 
130 I Gede Wahyu Wicaksana and Moch Faisal Karim, ‘How Regional Organisation Survives: ASEAN, Hedging and 
International Society’ (2023) 29(5) Contemporary Politics 659 <https://doi.org/10.1080/13569775.2023.2216031> 
accessed 2 January 2026. 
131 Association of Southeast Asian Nations (nn 60; 62). 
132 Hsien-Li Tan, “No Longer Hard Law’s ‘Poor Relative’: The Growing Respect for Soft, Non-Binding Legal Instruments 
in the International Order” (EJIL: Talk!, 6 June 2025) <https://www.ejiltalk.org/no-longer-hard-laws-poor-relative-the-
growing-respect-for-soft-non-binding-legal-instruments-in-the-international-order/> accessed 2 January 2026. 
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This logic is formally embedded in ASEAN’s legal framework through the “ASEAN Minus 
X” formula, codified in Article 21.2 of the ASEAN Charter.133 The provision allows a 
subgroup of member states that are ready and willing to implement economic 
commitments immediately, while others accede at a later stage once domestic conditions 
permit. Crucially, this does not constitute a legal breach or derogation. Instead, it serves 
as an accepted and agreed-upon method of flexible participation that maintains the 
integrity of ASEAN’s treaty commitments, ensuring that regional progress is not held back 
by the member least ready to advance. Thus, differentiated coordination should not be 
seen as moving away from ASEAN legal norms. Instead, it is a fundamental approach that 
helps define them and a legally recognised way to carry them out in the face of diverse 
situations. 

In practice, this mechanism has underpinned a wide range of ASEAN initiatives across 
economic, regulatory, and security domains. In trade facilitation, self-certification 
schemes were initially piloted among a limited group of members before being 
progressively extended region-wide.134 In services liberalisation, frameworks such as the 
ASEAN Framework Agreement on Services have long permitted commitments by a 
minimum subset of members, enabling incremental opening without requiring 
simultaneous region-wide readiness. Similar logic has operated in aviation liberalisation, 
capital market integration, and sector-specific cooperation, where advanced members 
proceed first while maintaining institutional openness for later accession. 

What distinguishes ASEAN’s approach is that differentiation occurs within a shared 
procedural envelope. National strategies may diverge in timing, scope, or ambition135, but 
they remain anchored in common consultative processes, reporting structures, and 
ministerial oversight. This prevents competitive undercutting and fragmented signalling 
while preserving national discretion. The coordinating function of soft law thus lies in 
structuring coexistence among unequal capacities. 

The principle of differentiated coordination similarly guided ASEAN’s approaches to 
both the COVID-19 crisis and the 2025 tariff escalation as outlined in Sections 4.2 and 4.3. 
During these events, member states implemented varied national measures but remained 
engaged in ASEAN-led consultations, thus upholding procedural unity and preventing legal 
violations or institutional fragmentation. 

 
133 Asean Charter, Article 21.2 (n 4). 
134 Ministry of International Trade and Industry (Malaysia), Slides on Introduction to ASEAN-Wide Self-Certification 
(AWSC) (20 September 2020) 
<https://www.miti.gov.my/miti/resources/Preferential%20Certificate%20of%20Origin/Slides_on_Introduction_to_AWS
C.pdf>accessed 2 January 2026; “ASEAN-Wide Self-Certification Scheme Comes into Effect on 20 September 2020” 
(Ministry of Trade and Industry, 18 September 2020) <https://www.mti.gov.sg/newsroom/asean-wide-self-
certification-scheme-comes-into-effect-on-20-september-2020/> accessed 2 January 2026. 
135 Hsien-Li Tan, ‘Intergovernmental Yet Dynamically Expansive: Concordance Legalization as an Alternative Regional 
Trading Arrangement in ASEAN and Beyond’ (2022) 33(2) European Journal of International Law 341 
<https://doi.org/10.1093/ejil/chac021> accessed 2 December 2025; Marina Martínez Marco, ‘Comparative Analysis of 
Regional Integration Mechanisms in the EU and ASEAN: A Study of EU and ASEAN’s Pathways towards Regional Integration’ 
(2023) <http://hdl.handle.net/20.500.14342/3542> accessed 2 December 2025. 
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Importantly, this mechanism reveals that ASEAN’s preference for soft law should not 
be interpreted as an indication of institutional weakness. Differentiated coordination 
allows ASEAN to reconcile collective action with sovereignty sensitivity by lowering the 
entry costs of cooperation while preserving a credible pathway toward convergence. It 
also explains ASEAN’s resilience relative to regional organisations that either insist on 
uniform compliance or rely entirely on voluntarism. By institutionalising flexibility, ASEAN 
transforms heterogeneity from a disruptive force into a managed condition of integration. 

5.3 Sequenced Legal Development and Institutional Layering 

Section 5.2 addressed how ASEAN manages diversity across member states through 
differentiated coordination at a given moment in time. The third distinct mechanism 
operating across time is sequenced legal development through institutional layering. This 
mechanism governs when binding law is introduced at all. The key here is to understand 
how ASEAN moves from coordination to codification and how binding commitments are 
made politically and institutionally feasible without centralised authority. We see that 
soft law is not merely transitional in the case of ASEAN but persists as an implementation 
layer beneath hard-law obligations, shaping interpretation, coordination, and sequencing 
even after binding rules exist. 

The association’s economic governance shows that hard law provides baseline 
commitments, while the soft law provides the instruments needed to make those 
commitments governable. We have seen in Section 4.1 that ASEAN’s legal order contains 
binding agreements like ATIGA and ACIA, though ASEAN does not operationalise these 
obligations through central enforcement. They are mediated through soft law instruments 
like the AEC Blueprints136, AEC Customs Visions and ASEAN Trade Facilitation Framework, 
that provide interpretive guidance, technical coordination and sequencing without 
changing treaty rights and obligations. This soft law acts as a governance layer that 
stabilises expectations and supports compliance through procedural disciplines. This is 
vital to this paper’s key point, as it outlines how ASEAN can maintain a ‘rules-based’ 
system while remaining attentive to national sovereignty. The binding commitment 
remains credible externally while its day-to-day implementation relies on flexible soft law 
instruments that are more flexible and adaptable for member states to implement. 

Layering explains how hard law is implemented. Sequencing explains when hard law 
becomes politically and institutionally feasible. Soft law instruments are used to build 
consensus, establish administrative routines, and socialise expectations. 

ASEAN’s environmental governance offers a clear example of sequenced legal 
development in which soft law prepares the political, normative, and technical conditions 
for later formal codification. Prior to the Agreement on Transboundary Haze Pollution in 
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2002, ASEAN collaboration started through non-binding instruments like the regional 
cooperation plans and action framework, where any immediate move toward binding 
regional obligations would have been difficult because haze pollution was treated 
primarily as a domestic matter. This would conflict with the ASEAN Way of non-
interference.137 These non-binding instruments clearly functioned as an entry mechanism 
that enabled voluntary participation without sovereignty costs.138 Over time, these 
instruments reframed haze pollution as a shared regional problem. Hence, when ASEAN 
adopted the binding Agreement, it did not initiate cooperation from scratch but codified 
practices that had already matured through a decade of soft-law coordination.139 This 
sequence illustrates how soft law operates as a permanent institutional layer that renders 
subsequent hard law politically feasible and operationally viable. 

 A similar sequencing characterises investment governance. Before the ACIA in 2009, 
ASEAN’s earlier instruments and frameworks worked to normalise the concept of regional 
investment integration while avoiding earlier sovereignty costs. This longer soft-law 
process allows capacity development and convergence in expectations, so when the 
obligations become binding, they are built upon established practices.140 The soft law 
process made the later codification politically reachable and administratively workable.  

The same sequencing structures ASEAN’s digital economy governance. ASEAN did not 
begin with binding digital trade rules. Instead, it relied on an extensive constellation of 
soft-law instruments, including digital masterplans, framework action plans, and sectoral 
guidelines, to manage regulatory uncertainty, uneven digital capacity, and political 
sensitivity surrounding data governance.141 Through repeated interaction in technical 
working groups and ministerial forums, they enabled norm socialisation, technical 
experimentation, and trust-building, while allowing national regulatory models to evolve 
without premature harmonisation.  

As ASEAN’s digital economy expanded rapidly142 and digital trade moved from a 
peripheral issue to a core component of regional economic integration, the limits of purely 

 
137 Laely Nurhidayah, Zada Lipman and Shawkat Alam, ‘Regional Environmental Governance: An Evaluation of the ASEAN 
Legal Framework for Addressing Transboundary Haze Pollution’ (2014) 15(1) Australian Journal of Asian Law 87-103. 
138 Jubaidi and Yustanti (n 49). 
139 Nurhidayah, Lipman and Alam (n 139); Jubaidi and Yustanti (n 49). 
140 Kim Anh Dao, ‘The Evolution of ASEAN International Investment Agreements: Insights from the Past and Future 
Directions’ (2025) 41(1) VNU Journal of Science: Legal Studies 33. 
141 United Nations Economic and Social Commission for Asia and the Pacific, Indonesia National Single Window (INSW) 
Experience (UN ESCAP, undated) <https://www.unescap.org/sites/default/d8files/event-
documents/Indonesia%20experience.pdf> accessed 2 November 2025; WTO Trade Facilitation Agreement Database, 
“Indonesia – Operation of the Single Window (Article 10.4.3)” (TFADatabase) 
<https://tfadatabase.org/en/members/indonesia/article-10-4-3 accessed 2 November 2025; Indonesia National Single 
Window (INSW), KNFP – Komite Nasional Fasilitasi Perdagangan (INSW) <https://insw.go.id/knfp accessed 2 November 
2025; TradeTrust, “TradeTrust Accelerates the Digitalisation of Global Trade” (TradeTrust, 2025) 
<https://www.tradetrust.io> accessed 2 November 2025. 
142 Spencer Feingold and Anne-Katrin Pfister, ‘ASEAN takes major step toward landmark digital economy pact’ (World 
Economic Forum, 28 October 2025) <https://www.weforum.org/stories/2025/10/asean-defa-digital-economy-pact-
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coordinative governance became increasingly apparent.143 The scale and systemic 
importance of cross-border digital activity heightened regulatory fragmentation and legal 
uncertainty costs, thereby creating pressure for legal consolidation. 

With this in mind, ASEAN moved toward binding commitments through the Digital 
Economy Framework Agreement, which reached a substantial conclusion in late 2025. 
DEFA formalises long-established coordination practices by selectively hardening agreed 
principles into legal obligations while preserving flexibility through modular design, 
secondary instruments, and ongoing coordination mechanisms.  

Crucially, across these domains, soft law does not disappear once hard law emerges. 
Instead, it remains embedded as an interpretive and adaptive layer, enabling binding 
commitments to function without over-centralisation. Sequenced legal development thus 
explains how ASEAN combines legal credibility with institutional resilience by treating soft 
law as a permanent component of its legal architecture. 

Taken together, the analysis shows that the ASEAN soft law mechanism performs two 
connected functions over time. It firstly supplies an implementation layer that keeps hard 
law obligations operational without the need for centralised enforcement. Secondly, it 
provides a sequencing roadmap that lowers the entry barrier, either politically or 
administratively, to codification in sensitive or technical domains. Hence, the ASEAN 
example of using the soft law is best understood as a durable institutional strategy in 
which legal credibility is combined with adaptability144, reinforcing our argument that 
ASEAN’s capacity to respond to external volatility is shaped primarily by institutional 
design. 

5.4 ASEAN as a Distinct Model of Regional Legal Ordering 

To clarify the distinctiveness of ASEAN’s legal pragmatism, it is useful to revisit the 
comparative perspective introduced earlier, but with closer attention to institutional 
function. Regional organisations such as the European Union, Asia-Pacific Economic 
Cooperation (APEC), and the African Union reflect distinct approaches to legal authority, 
compliance generation, and integration design shaped by their political and historical 
contexts. 

 
143 Temasek Holdings and Google, E-Conomy SEA 2025 Report: ASEAN’s Digital Economy Poised to Surpass US$300 billion 
(28 October 2025) <https://www.temasek.com.sg/en/news-and-resources/news-room/news/2025/e-conomy-sea-
2025-report-aseans-digital-economy-poised-to-surpass-300-billion> accessed 2 November 2025. 
144 Ministry of Trade and Industry (Singapore), Press Release: “ASEAN Marks Milestone Year, Advances Towards a More 
Connected and Resilient Regional Economy at 26th ASEAN Economic Community Council (AECC) Meeting” (24 October 
2025) <https://isomer-user-content.by.gov.sg/166/615565c7-eda8-4202-a4d2-
d52f6aeb8501/MTI%27s%20Press%20Release%20on%20the%2026th%20AECC%20Meeting%2024%20Oct.pdf> accessed 1 
November 2025; World Economic Forum, ‘Why ASEAN’s new Digital Economy Framework Agreement is a game-changer’ 
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The European Union represents a model of integration grounded in supranational legal 
authority.145 Binding norms are implemented through centralised institutions, majority 
voting procedures, and judicial enforcement, with legal certainty achieved through 
hierarchy and adjudication. This structure enables deep and uniform integration, but it 
also generates rigidity. Legal obligations may advance beyond political consent, producing 
resistance when national authority is constrained or when integration deepens faster than 
domestic acceptance. ASEAN has consciously avoided this pathway. As demonstrated in 
Section 4, ASEAN adopts binding treaties such as the ASEAN Charter, ATIGA, and ACIA, 
while deliberately withholding supranational enforcement, majority voting, and direct 
effect.146 Legal harmonisation occurs only when political readiness and trust have 
matured, and compliance is generated through procedural coordination rather than 
coercive authority. 

At the opposite end of the spectrum lies APEC, which operates almost exclusively 
through voluntary commitments, peer review, and open regionalism.147 While APEC 
encourages experimentation and flexibility, it lacks a binding legal architecture capable 
of anchoring long-term coordination.148 ASEAN departs from this approach by embedding 
cooperation within a treaty-based framework that provides legal personality, baseline 
obligations, and institutional continuity. This paper shows that ASEAN’s legal anchoring 
enables coordinated responses to external shocks without resorting to litigation or 
supranational intervention, whereas APEC participation remains voluntary and lacks 
similarly structured, legally recognised mechanisms. ASEAN institutionalises 
differentiated integration through recognised legal mechanisms, preserving flexibility 
while maintaining a trajectory toward common binding standards. 

The distinction becomes most apparent in situations involving conflict or high 
distributive stakes. In the EU, disputes are resolved through binding court decisions that 
directly impact national law. APEC disagreements are settled informally via voluntary 
mediation. ASEAN occupies a middle ground. It has a treaty-based dispute resolution 
system that is rarely used in practice.149 This absence of litigation is an institutional 
preference aimed at preserving trust, autonomy, and long-term cooperation. A similar 
logic applies to human rights governance. ASEAN uses soft law tools like declarations and 
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consultative organisations to socialise norms while avoiding sovereignty-sensitive 
adjudication150, in contrast to the EU's enforceable rights regime and APEC's minimal 
normative engagement. 

Another point of note concerns participation and compliance. EU integration is largely 
uniform and subject to limited opt-outs, whereas APEC permits entirely discretionary 
engagement.151 ASEAN formalises differentiated coordination through mechanisms such as 
ASEAN Minus X, where subsets of members can act when ready, avoiding deadlock and 
maintaining inclusivity. This approach treats diversity as a governance factor, with 
differentiation structured through a legal mechanism. It allows cooperation despite 
varying capacities among members. 

Finally, ASEAN’s legal order is characterised by sequenced legal development. 
Throughout the paper, we show that soft law is used to manage uncertainty, build 
administrative capacity, and align expectations before selective legal codification occurs. 
Soft law remains influential even after binding commitments are added, continuing to 
shape how rules are applied and adapted. In ASEAN, legal development builds on existing 
frameworks, balancing flexibility with greater predictability. 

These features demonstrate that ASEAN represents a distinct governance model that 
enables it to manage volatility, heterogeneity, and external pressure without incurring 
the sovereignty costs associated with supranational enforcement or the fragility of purely 
voluntary arrangements. 

6 Conclusion 

We assess ASEAN’s institutional response to evolving trade governance through a 
framework of soft law. Rules-based multilateralism has become less predictable as 
countries have increasingly employed trade measures such as unilateral tariffs and 
security-based trade restrictions. Trade-dependent regions have consequently faced 
disproportionate adjustment pressure. Trump Tariff 1.0 and Trump Tariff 2.0 stress-tested 
ASEAN, revealing the limitations of formal legal remedies in a fragmented global trade 
environment alongside the region’s export-led growth model’s vulnerability. 

ASEAN's reaction reflects its unique legal and institutional framework. We argue that 
the reliance on soft law reflects intentional design and does not represent a lack of 
commitment. This governance model allows for cooperation, restraint, and adaptability 
amid volatility, asymmetry, and sovereignty sensitivity. Intense consultations, task 
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groups, ministerial meetings, and framework instruments allow external shocks to be 
absorbed into structured regional processes without triggering legal intervention or 
institutional deadlock. 

We identify three interconnected mechanisms through which this system functions. 
First, soft law transforms volatility into cooperation by channelling crisis responses 
through ASEAN governance processes. Second, differentiated coordination allows member 
states to pursue diverse national objectives while remaining in a shared institutional 
framework, thereby preventing fragmentation without forcing uniformity. Third, 
sequenced legal development allows ASEAN to manage uncertainty over time by 
developing norms, increasing administrative capacity, and developing expectations before 
implementing binding obligations. Soft law serves as a form of procedural discipline that 
maintains collaboration through participation, reputational accountability, and 
institutional habit. 

We then compare ASEAN to its counterparts. ASEAN has a distinct regional legal ordering 
model. Unlike the EU, which relies on majority voting, judicial supremacy and 
supranational authority, ASEAN does not incorporate these features. At the same time, 
compared with the largely voluntary cooperation of APEC, ASEAN grounds its integration 
in binding treaties and a constitutional charter while maintaining its operational 
flexibility. This poised approach blends binding obligation, consensus and soft-law 
approach, allowing ASEAN to maintain cohesion in areas such as digital integration, trade 
governance, investment protection, and environmental cooperation without incurring 
sovereignty costs of supranational enforcement the institutional fragility associated with 
purely voluntary arrangements. 

ASEAN’s advancement in digital trade governance illustrates the long-run effects of this 
model. The shift from early soft-law coordination under the regional digital framework to 
selective legal codification through the DEFA does not represents a departure from 
ASEAN’s legal pragmatism. Instead, it completes it. Soft law established the normative, 
technical, and political groundwork that made legal hardening feasible, while continuing 
to operate as an interpretive and adaptive layer after codification. This development 
confirms that ASEAN’s soft law is not merely transitional but constitutes a permanent 
component of legal ordering. 

In conclusion, we reaffirm our core argument that ASEAN’s soft law approach uniquely 
addresses trade governance challenges by bridging between legal fragmentation and 
institutional innovation. Its legal architecture enables coordinated adaptation without 
coercion while not shielding member states from external pressure. With increasing 
unilateralism and strategic rivalry, this case study provides a context-specific model of 
regional resilience entrenched in process, sequencing and consensus.   
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Appendix 1 
Trump Tariff 2.0  

Country Initial Tariff 
Exposure 

Tariff (Oct 
2025) 

Economic Profile / Vulnerability 

Malaysia 24 %  19%  
(various 
exempted 
goods 
including 
semi-
conductor) 

High exposure in E&E, palm oil, 
petrochemicals; 65 % of Penang 
exports bound for US 

Thailand 36 %,  19% Diversified manufacturing; auto & 
rubber complex central 

Vietnam 46 %  20% (with 
various 
exempted 
goods) 

Highly export-dependent (≈30 % of 
GDP to US); strong in electronics & 
textiles 

Indonesia 32 %  19%  Resource-based industries (nickel, 
copper, petrochemicals) 

Singapore 10 %  10% Diversified, services-oriented, low 
exposure 

Philippines 17 % then revised to 
20% 

19% Modest exposure; electronics and 
BPO-linked exports 

Cambodia  49 %  19% High vulnerability in garments, 
basic electronics 

Laos  48 % 40% High vulnerability in garments, 
telecommunication equipment. 

Myanmar 44 % announced 40% Politically isolated; minimal 
engagement capacity 

Brunei 24 % revised to 25% 
in July 

25% Small export base; petrochemicals 
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