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Abstract 
Tariffs have emerged as the central instrument of President Trump’s “America First Trade Policy” in his 
second term, justified primarily by asserted emergency and national security concerns and applied across a 
broad range of imports from states worldwide. Although tariffs are conventionally analysed within 
international trade law, their scope, design, and administration also raise consequential questions under 
international investment law, particularly for foreign investors operating in the United States whose rights 
are protected by International Investment Agreements (IIAs), in the form of Bilateral Investment Treaties 
(BITs) or Free Trade Agreements (FTAs) with investment chapters. This article examines the circumstances 
in which affected foreign investors may seek recourse through IIA-based investor–state dispute settlement 
(ISDS), especially where effective multilateral trade dispute settlement does not furnish a timely or 
definitive remedy. It situates tariff measures within the architecture of investment protection and argues 
that, when tariffs are politically motivated, disproportionate, arbitrarily administered, or discriminatorily 
applied, they may implicate core IIA standards, including national treatment (NT), most-favoured-nation 
(MFN) treatment, fair and equitable treatment (FET), and protections against expropriation. At the same 
time, the article assesses the extent to which the United States may seek to preclude responsibility through 
essential security exceptions, which are a recurring feature of United States IIA practice. Against the 
backdrop of mounting disruptions across manufacturing, agriculture, and technology, driven by increased 
operating costs, destabilised supply chains, and diminished competitiveness, the analysis identifies the 
principal doctrinal pathways and constraints for translating tariff-induced economic injury into viable IIA 
claims. 
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SUMMARY 
1 Introduction – 2 Tariffs Before Investment Tribunals? - 3 Types of investment injury arising from the US 
Tariff Actions – 4 From Treaty Text to Practice: The Enforcement of IIAs Protections – 4.1 Designing an NT 
Violation Claim – 4.2 Designing an MFN Treatment Violation Claim – 4.3 Designing an FET Standard Violation 
Claim – 4.4 Designing a Protection Against Expropriation Claim – 5 The Essential Security Exception as the 
Safety Valve for Tariff Policy – 6 Conclusion  

1 Introduction 

Imagine a European automaker that spent a decade building a US assembly plant on the 
promise of predictable rules: stamped body parts sourced from Mexico, power-electronics 
from East Asia, battery modules from Korea, and precision sensors from Europe: one 
vehicle, dozens of cross-border links. Then, as President Trump took office for a second 
term in January 2025, the new US tariff regime arrived almost without warning, layering 
double-digit duties on key inputs, delaying container shipments at ports, forcing suppliers 
to reprice contracts, and idling shifts on the line. What had been a bankable, long-horizon 
investment was suddenly and materially disturbed, with losses compounding month after 
month and no clear sunset in sight, raising the prospect that impairment will become 
permanent. The experience is emblematic of a globalised economy in which trade policy 
shocks ricochet through integrated supply chains to the heart of a single investment. 
Tribunals and courts have seen analogues before, of businesses caught in the crossfire of 
retaliatory tariffs in FIAMM and Fedon1, and the scrutiny of crisis measures that shifted 
burdens onto foreign investors in, among others, CMS2 and LG&E3, illustrating how 
ostensibly trade actions can be tested against investment-protection standards and 
channelled into investor-State dispute settlement (ISDS). This is the context in which this 
article positions its inquiry: examining how trade measures like these may cross into the 
realm of investment protection, testing the boundaries of investment treaty obligations, 
and the potential reach of ISDS. 

The liberalisation of international trade in recent decades and the continuous expansion 
of cross-border movement of goods, services, and capital have fostered increasingly close 
relations among national economies. As a result, the interface between trade and 
investment has deepened considerably. Periods of integration have, nevertheless, been 
punctuated by episodes of protectionism, particularly in recent years, when nationalistic 
rhetoric and tendency towards protectionism have translated into concrete policy actions.  

The tariff measures under President Trump’s second term, from February 1, 2025, and 
throughout his first year in office, have been drastically reshaping global trade patterns 

 
1 Joined Cases C-120/06 P and C-121/06 P, Fabbrica italiana accumulatori motocarri Montecchio SpA (FIAMM) and 
Others v Council and Commission and Giorgio Fedon & Figli SpA and Others v Council and Commission [2008] ECR I-
6513. 
2 CMS Gas Transmission Company v Argentine Republic (Award) ICSID Case No ARB/01/8 (12 May 2005).  
3 LG&E Energy Corp v Argentina (ICSID Case No ARB/02/1). 
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and market dynamics.4 Taken together, these measures amounted to a dramatic shift in 
US trade policy, reportedly increasing the average effective tariff rate borne by consumers 
nearly eightfold, from about 2.4 per cent in January 2025 to 18.6 per cent by early August 
2025 - its highest level since 1933.5  

The situation becomes all the more acute given that the principal forum for States to 
bring tariff-related claims, the WTO dispute settlement mechanism, remains effectively 
dormant due to the continued paralysis of its Appellate Body.6 In this complex and 
anomalous set of circumstances, when tariffs have been imposed at levels not seen in 
nearly a century, disrupting entire supply chains through their broad geographic and 
sectorial reach, and uncertain duration, the question arises, whether tariff-induced 
economic injury can be translated into viable investment treaty claims, and whether ISDS 
could offer a viable avenue for foreign investors to protect their rights and seek redress? 

This article explores how foreign investors with investments in the US covered by an 
IIA, either a BIT or an FTA with an investment chapter and providing for ISDS, affected by 
these tariffs, may seek redress through investment arbitration under the applicable IIA 
concluded between the US and the investor’s home state. The discussion situates tariff 
measures within the broader context of international investment protection, contending 
that when such measures are politically motivated, disproportionate, or selectively 
applied, they may infringe substantive investor protection provisions afforded by these 
investment treaties, including National Treatment (NT), Most Favoured Nation (MFN) 
treatment, Fair and Equitable Treatment (FET), and protection against expropriation 
provisions.  

Today, the US is party to 39 BITs (US BITs) and 10 FTAs (US FTAs) with investment 
chapters that are currently in force, jointly referred to as IIAs.7 The US has concluded IIAs 

 
4 Yale Budget Lab, ‘The State of US Tariffs’ (30 October 2025) <https://budgetlab.yale.edu/research/state-us-tariffs-
october-30-2025> accessed 1 November 2025. At the time of writing, the US Tariff actions include those imposed by 
way of include those imposed by way of: Executive Order 14193 - IEEPA Tariffs on Canada; Executive Order 14194 – 
IEEPA Tariffs on Mexico; Executive Order 14915 - IEEPA Tariffs on China; Section 232 – Aluminium Tariff (25%); Section 
232 – Steel Tariff (25%); Executive Order 14245 – IEEPA Tariffs on Countries Importing Venezuelan Oil; Section 232 – 
Tariffs on Automobiles & Parts (25%); Executive Order 14257 – “Reciprocal Tariff” Program; Executive Order 14259 – 
Extra “Reciprocal Tariff on China”; Executive Order 14266 - 90-Day Tariff Suspension for “Cooperative” Partners; 
Executive Order 14298 – Reduced “Reciprocal” Tariffs on China; Section 232 – Steel & Aluminium Tariffs Doubled to 50%; 
Executive Order 14316 – Tariff Suspension Until August 1; Section 232 Copper Tariff (50%); Executive Order 14323 – 50% 
Tariffs on Brazilian Imports; Executive Order 14324 – Suspending Duty-Free De Minimis Treatment; Executive Order 
14325 – Increased IEEPA Tariffs on Canada; Executive Order 14326 – Revised “Reciprocal” Tariff Rates; Executive Order 
14329 – Secondary Tariffs on Imports from Russia; and Executive Order 14334 – China Tariff Extension Until November 
12 (jointly referred as “US Tariff Actions”). For a comprehensive tabular overview of these IEEPA and Section 232 
measures, see Jeffrey L Dunoff and Mark A Pollack, ‘The Trump Administration’s Trade Policy and the International 
Trading System’ (2025) 119 American Journal of International Law 680, 682-687. 
5 ibid 692. 
6 Giorgio Sacerdoti and Niall Moran, International Trade and Investment Dispute Settlement: From Rise to Crisis and 
Reform (Routledge 2025) 182. 
7 See Annex: US IIAs (Table) at the end of this document. The present analysis excludes the US-Australia FTA, which, 
although it includes an investment chapter comparable to BITs, does not contain an ISDS mechanism. 



Lyra Çela 
 

35 

Navigating Investor Claims in the Wake of US Trade 
Actions: Can Tariffs Constitute IIAs Violations? 

with partners across the world's major regions, including Africa, Asia, Europe, North 
America, and South America.8 The treaty network is particularly dense in Eastern Europe 
and Central Asia, reflecting post–Cold War economic engagement with emerging markets.9  

Beginning with its first wave of BITs in the early 1980s, replacing the US Treaties of 
Friendship, Commerce, and Navigation (FCN), the US model evolved to reflect both 
liberalisation objectives and strong investor protection standards, including guarantees of 
FET, protection against unlawful expropriation, and access to ISDS. It should come as no 
surprise that where the negotiating parties included the world’s most powerful economy 
and, in most instances, a capital-importing state, the US possessed significant bargaining 
power in determining the content of the investment treaty being negotiated, which was 
based mainly on the US Model text.10 US BITs thus display a uniform structure, as 
comparable provisions recur in substantially the same sequence in nearly every 
agreement. Since the first Model BIT of 1982, the US has revised its treaty practice by 
drafting Model BITs in 1983, 1984, 1987, 1992, 1994, 2004, and 2012 to reflect 
developments in international investment law and its experience as both a capital-
exporting and respondent State in ISDS proceedings.11 These revisions were mirrored in 
the treaty language that followed, introducing progressively more precise definitions, 
more detailed procedural safeguards, and refined standards of treatment to balance 
investor protection with the State’s right to regulate.12 Over time, US practice has shifted 
toward embedding investment chapters within broader economic agreements, most 
notably NAFTA and its successor, the USMCA, as well as FTAs with countries such as Chile, 
Singapore, and South Korea. Collectively, these instruments form a complex legal 
architecture that integrates investment protection into the broader US trade and 
economic policy framework.  

The discussion in this article is confined to US BITs and FTAs with investment chapters 
incorporating obligations that mirror, or nearly mirror, those contained in BITs, as listed 
in the Annex. It excludes distinguishable from other economic integration instruments that 
implicate broader or additional concerns. In addition, the focus here is only on treaty-
based disputes that can potentially arise under IIAs, rather than on contract-based 
disputes between investors and states.  

The analysis proceeds in five parts. Following this introduction as Part 1, Part 2 
addresses a naturally arising question: why should IIAs, as instruments traditionally 
confined to international investment law and ISDS thereto, be regarded as appropriate for 

 
8 ibid. 
9 The United States concluded BITs with eleven European countries in the early 1990s, following the end of the Cold 
War: Albania, Bulgaria, Croatia, Czechia, Estonia, Latvia, Lithuania, Poland, Romania, Slovakia, and Ukraine. See Annex: 
US BITs (Table) at the end of this document for more details.  
10 Kenneth J Vandevelde, Bilateral Investment Treaties: History, Policy, Interpretation (Oxford University Press 2010) 
58. 
11 Throughout this article, references to the US Model BIT texts are to the versions reproduced in Kenneth J Vandevelde, 
U.S. International Investment Agreements (Oxford University Press 2009) 769-852.  
12 ibid 105-106. 
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addressing claims arising from tariff measures, which are inherently trade-related in 
nature? Resolving this question requires a closer examination of the interface between 
international investment law and international trade law.   

Part 3 illustrates this interaction in practice, drawing on examples of how foreign 
businesses operating in the US may have been affected by the US Tariff Actions. The 
repercussions of measures affecting virtually every global economy extend across sectors: 
from consumer goods to heavy industry, with diverse forms of investment impacted to 
varying extents.  

Part 4 proceeds to the central examination of the individual IIA investor-protection 
standards, namely, NT, MFN treatment, FET, and protection against expropriation. This 
section analyses the extent to which the relevant IIA provisions may be invoked before 
arbitral tribunals in the present context and attempts to design the contours of potential 
claims. The assessment of each protection standard follows a similar structure. First, the 
content and scope of the respective standard are examined, as per US IIA practice. Second 
follows an illustration of the meaning of the respective standard in practice, as understood 
and applied by arbitral tribunals. Where possible, reference is made to tribunals deciding 
on US BITs or NAFTA, and occasionally on other landmark cases and awards. Building on 
the foregoing and with the present factual circumstances in mind, each section concludes 
by outlining potential claims, highlighting their strengths and weaknesses.  

Noting the legal bases and stated policy aims for imposing the subsequent Executive 
Orders comprising the US Tariff Actions, Part 5 proceeds to analyse the essential security 
exception. This defence, which permits a state to adopt measures that, although 
otherwise inconsistent with the obligations of an IIA, are nonetheless lawful by carving 
out a domain in which the state may act free from the otherwise applicable IIA’s 
substantive constraints, is afforded to the respondent state in all of the US IIAs. Based on 
a comprehensive historical account of the essential security interests clauses introduction 
to US IIA practice, and an examination of arbitral jurisprudence on the invocation of this 
exception in the context of economic crises, this part discusses the plausibility of a US 
defence grounded in the treaty’s essential security exception. 

Finally, Part 6 reflects on the question at the heart of this analysis, whether tariff-
induced economic injury can be translated into viable investment treaty claims, and 
whether ISDS could offer a viable avenue for foreign investors to protect their rights and 
seek redress, and presents the conclusions. The conclusions highlight that foreign 
investors with covered investments in the US who have been affected by the US Tariff 
Actions can, in principle, advance successful claims for violations of substantive protection 
standards under IIAs before arbitral tribunals. The analysis concludes that while such 
claims are legally viable, their chances of success, nevertheless, depend highly on the 
specific facts of each case, the precise wording of the applicable IIA, evidentiary proof of 
harm, the measure’s demonstrable impact on the investment, and, ultimately, the 
claimant’s ability to overcome the essential security exception barrier.  
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2 Tariffs Before Investment Tribunals?  

The turn to IIAs and ISDS thereto as a potential alternative mechanism for advancing 
claims related to tariff-induced economic injury reflects the unique and unprecedented 
circumstances currently unfolding. Considering the de facto paralysis of the WTO Dispute 
Settlement Mechanism, can ISDS, as provided in US IIAs, a mechanism traditionally 
confined to foreign investment disputes, be considered an appropriate venue for claims 
arising from tariff measures, which are essentially trade-related in nature? Addressing this 
question requires a closer examination of the interface between international investment 
law and international trade law.  

As a starting point, given the increasing complexity of international business 
transactions, a clear distinction between trade and investment has become progressively 
blurred. A cross-border transaction, such as the sale of goods or the provision of services, 
may in practice form part of a broader investment structure or enterprise.13 International 
investment law and international trade law constitute two distinct subfields of 
international economic law, whose differences stem less from underlying economic 
realities than from the distinct regulatory functions and perspectives each seeks to 
advance.14 Beyond a merely taxonomic connection, they also share substantive similarities 
in the nature of the challenges they address. In particular, both investment arbitration 
tribunals and WTO adjudicative bodies are frequently seized of disputes requiring them 
to evaluate national regulatory measures adopted to safeguard non-economic interests 
against obligations that are primarily economic in nature.15 Disputes considered under 
each of these two settlement mechanisms frequently entail examining domestic 
administrative actions affecting foreign interests in light of applicable international 
standards.16 As a matter of substantive rights, the same factual circumstances may give 
rise to claims under both international investment and trade regimes, further illustrating 
the overlap between the two international economic disciplines.17 

 
13 Gabrielle Kaufmann-Kohler, ‘Compensation Assessments: Perspectives from Investment Arbitration’ in Chad P Bown 
and Joost Pauwelyn (eds), The Law, Economics and Politics of Retaliation in WTO Dispute Settlement (Cambridge 
University Press 2010) 624. 
14 ibid 623. 
15 Lukasz Gruszczynski and Valentina Vadi, ‘Standard of Review and Scientific Evidence in WTO Law and International 
Investment Arbitration: Converging Parallels?’ in Lukasz Gruszczynski and Wouter Werner (eds), Deference in 
International Courts and Tribunals: Standard of Review and Margin of Appreciation (Oxford University Press 2014, online 
edn, Oxford Academic, 20 November 2014) 153. 
16 Sacerdoti and Moran (n 6) 5. 
17 Notable examples of disputes pursued in parallel under bilateral investment treaties and within the WTO framework 
include the Canada-Renewable Energy cases, in which Ontario’s feed-in tariff programme led to both WTO proceedings 
(Canada-Renewable Energy/Canada-Feed-in Tariff Program, DS412/DS426) and an investment claim (Mesa Power Group 
LLC v Canada, UNCITRAL). Similarly, the Mexico-Soft Drinks measures were litigated simultaneously before a NAFTA 
Chapter 11 tribunal (Cargill Inc v United Mexican States, ICSID Case No ARB(AF)/05/2) and the WTO (Mexico-Tax 
Measures on Soft Drinks and Other Beverages, DS308). Finally, the Argentina financial crisis measures generated 
numerous ICSID arbitrations, including CMS Gas Transmission Company v Argentina (ICSID Case No ARB/01/8), LG&E 
Energy Corp v Argentina (ICSID Case No ARB/02/1), and Enron Corporation v Argentina (ICSID Case No ARB/01/3), 
alongside related trade controversies before the WTO. 
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Nevertheless, caution is warranted in drawing close analogies between the trade and 
investment regimes when assessing how tariffs, an instrument of international trade law, 
might be addressed through international investment law. The two systems diverge in 
substantive scope: WTO disciplines generally engage only where a measure falls within 
defined trade categories (e.g., trade-related investment measures or measures affecting 
trade in services)18, whereas IIAs typically capture a broader range of state conduct 
affecting investments unless expressly carved out.19 They also differ institutionally and 
remedially: WTO dispute settlement is state-to-state and primarily compliance-oriented. 
At the same time, investment arbitration affords standing to private investors and is 
predominantly compensatory, focusing on investor-level injury rather than inter-state 
harm.20 

3 Types of Investment Injury Arising from the US Tariff Actions 

Modern economies depend on deeply integrated global supply chains and intangible 
spillovers that are highly responsive to trade disruptions.21 As elaborated further below, 
the sweeping tariff increases introduced by the US Tariff Actions across a wide range of 
imported goods fundamentally altered the cost structure of US-based operations reliant 
on global supply chains. Their practical effects on foreign investors in the US span virtually 
all economic sectors, whereas the most dynamic sectors of the US economy, including 
high-tech, export-oriented, and input-intensive industries, have been most exposed.22 
This section outlines scenarios illustrating types of investment injury that could support 
treaty claims, assuming an eligible investor and applicable treaty. 

An exemplary case is the automotive industry. Vehicle production depends on 
components manufactured and assembled across multiple jurisdictions, each subject to 
varying tariff rates. Many foreign-owned automakers have established a presence in the 
US territory by setting up automotive manufacturing plants and assembly plants.23 Owing 
to the high degree of interdependence in the production cycle, foreign automakers 
investing in the US are particularly vulnerable to tariffs or trade disruptions. Interference 
at any stage of parts production can disrupt entire manufacturing operations, increase 
costs, and heighten both commercial and regulatory risks. Japanese automakers with an 
established presence in the US, such as Toyota, Honda, and Nissan, have reported profit 

 
18 Rodney Neufeld, ‘Trade and Investment’ in Daniel Bethlehem and others (eds), The Oxford Handbook of International 
Trade Law (Oxford University Press 2009; online edn, Oxford Academic, 18 September 2012) 630. 
19 ibid 631. 
20 Kaufmann-Kohler (n 13) 624.  
21 Robert Koopman, ‘The Likely Micro- and Macro-Economic Consequences of a Unilateral US Trade Policy’ (2025) 24 
World Trade Review 446, 447.   
22 ibid 453. 
23 Total foreign direct investment in the US automotive industry reached $195.6 billion in 2023. See US Department of 
Commerce, SelectUSA Automotive Industry (International Trade Administration) <https://www.trade.gov/selectusa-
automotive-industry> accessed 8 November 2025. 
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losses directly linked to tariffs on imported components, leading to delays in the rollout 
of their 2025 models and heightening the risk of losing market share to competitors.24 
Similarly, German companies with manufacturing plants in the US, such as BMW, 
Volkswagen, and Mercedes-Benz, have been facing higher costs on imported parts and 
vehicles from Mexico and Europe, prompting supply-chain adjustments and slimmer profit 
margins.25  

Other sectors significantly affected include metals and industrial production, as well as 
the clean energy and solar industries.26 Foreign metals producers operating in the US, 
including Nippon Steel, ArcelorMittal, and POSCO, have been materially affected by the 
2025 increase of US steel and aluminium tariffs to 50 per cent.27 These measures elevated 
the cost of importing semi-finished inputs, even for companies maintaining substantial US 
manufacturing operations. Southeastern solar manufacturers, principally JinkoSolar, Trina 
Solar, and LONGi, remain among the most adversely impacted by recent US trade actions.28 

Another sector significantly affected is the foreign battery and electric vehicle supply 
chain companies investing in the US, such as LG Energy Solution, Samsung SDI, and SK On 
from South Korea.29 With US-based gigafactories in states such as Ohio, Georgia, and 
Arizona, many still rely on imported battery materials, cathodes, and anodes from China, 
Korea, and Southeast Asia that now face tariffs of up to 25–86 per cent. Even foreign 
consumer-facing companies with an established presence in the US territory have reported 
exposure to tariff-related pressures, particularly for goods sourced from China and other 
Asian manufacturing hubs.30  

 
24 See Japan’s carmakers are trying to tinker their way out of tariff pain (The Economist, 14 August 2025) 
<https://www.economist.com/business/2025/08/14/japans-carmakers-are-trying-to-tinker-their-way-out-of-tariff-
pain/> accessed 10 November 2025; Honda signals profit drop as Carmakers brace for Trump tariffs (Bloomberg, 13 May 
2025) <https://www.bloomberg.com/news/articles/2025-05-13/honda-signals-profit-drop-as-carmakers-brace-for-
trump-tariffs?utm> accessed 10 November 2025; Nissan to cut Japanese production of top-selling US model on tariffs, 
source says (Reuters, 15 April 2025) <https://www.reuters.com/business/autos-transportation/nissan-cut-japanese-
production-top-selling-us-model-due-tariffs-source-says-2025-04-15/> accessed 10 November 2025. 
25 See Donald Trump’s plan for American car-making is full of potholes (The Economist, 31 March 2025) 
<https://www.economist.com/business/2025/03/31/donald-trumps-plan-for-american-carmaking-is-full-of-potholes/> 
accessed 10 November 2025; How Trump’s Mexico tariffs could hurt Europe’s auto industry (Reuters, 26 November 2024) 
<https://www.reuters.com/business/autos-transportation/how-trumps-mexico-tariffs-could-hurt-europes-auto-
industry-2024-11-26/> accessed 10 November 2025.   
26 The Delegation of the European Union to the United States of America, ‘Comments by the European Union to the 
Bureau of Industry and Security, Office of Strategic Industries and Economic Security, US Department of Commerce: 
Request for Comments—Section 232 National Security Investigation of Imports of Wind Turbines and Their Parts and 
Components (90 Fed Reg 41380)’ (2025) 2.   
27 See Trump’s steel tariffs on Japan raise questions of law and diplomacy (The Guardian, 30 May 2025) 
<https://www.theguardian.com/us-news/2025/may/30/trump-tariffs-steel-japan?utm> accessed 10 November 2025. 
28 See US imposes huge tariffs on South-East Asian solar panels after energy summit (The Guardian, 22 April 2025) 
<https://www.theguardian.com/business/2025/apr/22/us-huge-tariffs-south-east-asian-solar-panels-energy-
summit?utm> accessed 10 November 2025. 
29 See South Korea’s LG Energy Solution Q1 profit rises 138  per cent despite weak won (Reuters, 30 April 2025) 
<https://www.reuters.com/business/autos-transportation/south-koreas-lg-energy-solution-q1-profit-rises-138-weak-
won-2025-04-30/> accessed 10 November 2025; Donald Trump: Friend of the EV (The Economist, 26 August 2025) 
<https://www.economist.com/business/2025/08/26/donald-trump-friend-of-the-ev/> accessed 10 November 2025.   
30 See Titres-of-Most-Relevant Article (Financial Times, 10 September 2025) <https://www.ft.com/content/a6273145-
efea-4a06-acc0-805434d88d18> accessed 10 November 2025.   
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The consequences of supply chain fragility and disrupted network effects resulting from 
the tariffs are likely to be enduring and unevenly distributed.31 The US Tariff Actions, in 
essence, emphasise reshoring and import substitution, though intended to strengthen 
domestic manufacturing, have indirectly disadvantaged foreign investors by reducing 
predictability and raising operational risks. Although substitution and reshoring remain 
possible in theory, empirical evidence indicates that such adjustments tend to be gradual, 
costly, and only partially effective. The combined effects of higher costs, regulatory 
uncertainty, and geopolitical tension have thus undermined the stable, open investment 
environment that traditionally made the US an attractive destination for global capital. 
As illustrated, the impact of the US Tariff Actions on foreign investors in the US is evident, 
with effects including, among others, rising operational costs, disrupted commercial 
relationships, and reduced market competitiveness, as new tariff measures continue to 
unsettle industries from manufacturing and agriculture to technology. 

4 From Treaty Text to Practice: The Enforcement of IIAs Protections 

As discussed above, the US IIAs network is global in scope, conferring substantive 
protections and ISDS access to foreign investors in the US in the event that state measures 
interfere with their investments in US territory.32 In principle, investors from the 39 
jurisdictions party to BITs with the US and the 15 jurisdictions party to FTAs with the US 
under consideration in this article may invoke those instruments to challenge specific 
measures under the US Tariff Actions package that affect their investments.  

Assuming the applicable IIA’s jurisdictional threshold has been satisfied, this section 
examines the extent to which the relevant IIA provisions may be invoked before arbitral 
tribunals in the present circumstances. It constructs potential claims alleging breaches of 
the NT standard (4.1), the MFN treatment standard (4.2), the FET standard (4.3), and the 
expropriation clause (4.4). The assessment of each protection standard follows a similar 
structure. First, the content and scope of the respective standard are examined, as per 
US BIT practice. Second follows an illustration of the meaning of the respective standard 
in practice, as understood and applied by arbitral tribunals. Where possible, reference is 
made to tribunals deciding on US BITs or NAFTA, and occasionally on other landmark cases 
and awards. Building on the foregoing and with the present factual circumstances in mind, 
each section concludes by outlining potential claims, highlighting their strengths and 
weaknesses.  

 

 
31 Koopman (n 21) 453. 
32 See Annex: US BITs (Table) at the end of this document. 
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4.1 Designing an NT Violation Claim  

The NT standard is well-established in US IIA practice. In Vandevelde's words, the NT 
provision is “anti-protectionist” in that it eliminates the competitive advantages the state 
creates for its domestic investments and investors.33 All US BITs and FTAs with investment 
chapters contain NT clauses.34 The wording adopted in the 2012 US Model BIT is the most 
refined articulation of this standard, clearly stating that that the Contracting Parties shall 
accord to both investors and investments of one another “treatment no less favorable” 
than that accorded “in like circumstances” to its own investors and/or investors 
(depending on the exact BIT wording), at all stages, including pre- and post-
establishment.35  

A foreign investor in the US attempting to frame a NT claim against the US in connection 
with the US Tariff Actions must prove that the US has treated a foreign investor or its 
covered investment in the US less favourably than a comparable US company or investment 
operating “in like circumstances”, within the meaning of the applicable IIA’s NT clause, 
and that the difference in treatment was not based on legitimate grounds. Based on 
arbitral jurisprudence, establishing a violation of an NT provision follows a two-fold 
analysis: first, the Tribunal must identify the comparator and assess whether the covered 
investment or investor and the respective comparator are situated in like circumstances; 
and second, it must determine whether any differential treatment between them, in 
essence, the discrimination, is objectively justified or reasonable. 

Tribunals have resorted to various criteria when determining which two investments or 
investors qualify as comparators. Establishing likeness is a fact-specific inquiry that 
depends upon “the facts of a given case”.36 According to the tribunal in Pope & Talbot, 
decided under NAFTA, to qualify as comparators for an NT assessment, the investments 
or investors at hand should be “in the same business or economic sector”.37 The tribunal 
in Methanex, decided under NAFTA, noted that “in ideal circumstances”, an investor or 
investor should be compared to a foreign one that is “like it in all relevant respects, but 
for nationality of ownership”.38 These tribunals’ approaches aim to promote a level 
playing field among competitors, a goal achieved by prohibiting discriminatory 
treatment.39 

 
33 Vandevelde (n 11) 349. 
34 Older U.S. BITs, such as the US–Morocco BIT (1985), the US–Egypt BIT (1985), and the US–Bangladesh BIT (1986), 
address NT and MFN treatment within a single provision and on an alternative basis, under which the Contracting Parties 
undertake to accord foreign investors the more favourable of treatment available to domestic investors or to investors 
of a third State. 
35 United States Model Bilateral Investment Treaty (2012) (US Model BIT, 2012) (Office of the United States Trade 
Representative and U.S. Department of State). 
36 Pope & Talbot Inc v Canada (UNCITRAL, Award on the Merits of Phase 2, 10 April 2001) para 75. 
37 ibid para 78. 
38 Methanex Corporation v United States of America (UNCITRAL, Final Award on Jurisdiction and Merits, 3 August 2005) 
part IC-Chapter B, para 14. 
39 Vandevelde (n 10) 341. 
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Once a domestic comparator has been identified, the tribunal assesses whether the 
discrimination in treatment resulting from the challenged state measure can be justified 
on legitimacy grounds. A regulatory objective is deemed legitimate only to the extent that 
it aligns with the principles of the relevant IIA.40 The burden of proof shifts to the 
respondent State seeking to justify the differential treatment of investors.41 In SD Meyers, 
the NAFTA tribunal held that discrimination may be established either by the measure’s 
express terms or by its practical effect in conferring a disproportionate advantage on 
nationals as compared with non-nationals.42 The tribunal concluded that Canada’s 
contested measure was adopted with the purpose of effectively excluding US companies 
from the market for polychlorinated biphenyls (PCB) disposal and therefore constituted a 
breach of NAFTA’s NT obligation.43 Nevertheless, according to the approach adopted in 
Pope & Talbot, governments may be permitted to incorporate protectionist or preferential 
effects into the administration of generally applicable regulatory regimes, so long as the 
regime maintains a rational connection to non-protectionist regulatory objectives and 
does not, on its face, reveal nationality-based discrimination.44  

As regards the legitimacy of the US Tariff Actions, this line of argument is not 
straightforward, given that tariffs are typically characterised as bona fide measures of 
economic regulation adopted in the public interest. Even so, the recent wave of domestic 
challenges to the IEEPA-based tariffs, culminating with the cases now pending before the 
US Supreme Court, casts renewed doubt on their legality and, by extension, their 
susceptibility to being characterised as arbitrary.45 Should the US courts ultimately 
determine that the President lacked the requisite statutory authority to impose the 
tariffs, the measures would be rendered unlawful under domestic law, and their asserted 
rationale could be materially undermined. In that event, an investor would be better 
positioned to argue that the tariff measures cannot be justified as legitimate regulation 
and instead reflect differential treatment based on nationality, lacking legitimacy.  

Turning next to the way in which an NT claim could be framed in light of the present 
circumstances, on a first glance, it is apparent that the US tariffs are origin-based and 
apply to all importers regardless of nationality. Therefore, potential comparators, both 

 
40 ibid. 
41 Giorgio Sacerdoti and Niall Moran, ‘Non-Discrimination Clauses: Most-Favoured-Nation and National Treatment’ in 
Hélène Ruiz Fabri and Edoardo Stoppioni (eds), International Investment Law (Hart Publishing 2022) 436-7. 
42 S D Meyers, Inc v Government of Canada (UNCITRAL, Partial Award, 13 November 2000) para 252.  
43 ibid 255. 
44 Pope &Talbot v Canada Award on the Merits of Phase 2 (n 36) 78; Robert Howse and Güneş Ünüvar, ‘Sowing the Seeds 
of an ISDS Legitimacy Crisis? The Notorious First Wave of NAFTA Chapter 11 Awards’ in Ruiz Fabri and Stoppioni (n 41) 
107. 
45 Donald J Trump, President of the United States, et al v V.O.S. Selections, Inc, et al (No 25-250, US Supreme Court) 
(consolidated with Learning Resources, Inc v Trump (No 24-1287)). The Supreme Court is expected to address three 
principal questions. The first concerns statutory authority: whether IEEPA authorises the President to impose the tariffs 
at issue, including measures adopted under specified national emergency declarations and implementing executive 
orders. The second one concerns constitutional structure in the event IEEPA is read to permit such tariffs, whether that 
interpretation would amount to an unconstitutional delegation of legislative authority. The third concerns jurisdiction 
and venue. 
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foreign investors and US domestic companies, in like circumstances, operating in the same 
business or in competing sectors, and presumably dependent on similar supply chains, 
stand on a comparable footing with respect to how their business models are affected by, 
for example, the cost increase of input components due to tariffs. For instance, a foreign 
investor and a US company bringing in the same aluminium product from the same origin 
face, in principle, an identical duty rate.  

A more viable NT claim could be framed not around the existence of the tariff itself, 
but in connection to the administration of the tariff regime, particularly the operation of 
any relief mechanisms, which bring to the fore points of discretion or differential 
treatment that advantages domestic companies on the basis of nationality. In practical 
terms, the claimant would need to demonstrate that the US designed or implemented 
exemptions, carve-outs, quotas, or other implementing features in a manner that, in 
effect, conferred systematic advantages on US companies while denying comparable 
access to the foreign investor, and that no legitimate regulatory justification supported 
that differential treatment. 

By way of illustration, a claim could be advanced on the hypothetical event that the US 
Government, either by design or in practical effect, permitted only US companies to seek 
and secure exclusions for particular tariffed goods. A similar hypothetical theory could 
arise if the US privileged domestic companies by granting them access to a tariff-rate 
quota, thereby allowing them to import a defined quantity of tariffed inputs duty-free or 
at a reduced rate while withholding equivalent access from foreign investors in like 
circumstances. 

Ultimately, however, the success of any such claim would depend on establishing that 
the challenged measures are discriminatory and illegitimate rather than a permissible 
differentiation grounded in a bona fide regulatory objective. As Pope & Talbot illustrates, 
the NT analysis turns first on whether the claimant and the proposed comparators are “in 
like circumstances,” a concept that must be assessed in light of the broader legal and 
factual context.46 Precisely in that case, although Canadian softwood lumber exporters 
benefited from a more favourable export quota than the US investor operating in the same 
sector, the tribunal, turning to the legal and factual context at play, concluded that the 
measures were reasonably connected to the legitimate policy objective of removing the 
threat of US trade sanctions and did therefore not have a discriminatory motivation. 

4.2 Designing an MFN Treatment Violation Claim  

The MFN treatment builds upon the NT standard by extending the expectation that the 
investor will not only receive treatment equivalent to that afforded to the host State’s 
nationals, but also the most favourable treatment granted to any other foreign investor, 

 
46 Pope &Talbot v Canada Award on the Merits of Phase 2 (n 36) 32. 
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even if that treatment exceeds that provided to domestic investors.47 The objective of 
the MFN treatment is to secure, in principle, uniform and equal treatment by the host 
state for all foreign investors, thereby preserving a level competitive playing field in the 
domestic market.48 NT and MFN treatment standards are typically combined within a 
single provision and most commonly framed as alternatives in US BIT practice. The only 
exceptions are the US–Uruguay and US–Rwanda BITs, which, following the 2004 US Model 
BIT, are the only US BITs to separate NT and MFN into distinct provisions.49  

The NT and MFN treatment obligations are structurally parallel. Accordingly, a 
tribunal’s analysis of an MFN claim mirrors that of an NT claim. The tribunal must first 
identify the appropriate comparator—here, another foreign investor—and examine 
whether the claimant and the comparator are in like circumstances. The tribunal then 
determines whether any differential treatment between them, in other words, the alleged 
discrimination, is objectively justified or reasonable. In MFN cases, tribunals do not 
require the claimant to show that third-country investments or investors have, in fact, 
received the more favourable treatment. It is sufficient to establish that such treatment 
is guaranteed to third-country investments or investors, usually by the respective IIA 
between that third country and the respondent, and that the claimant has not been 
accorded treatment as favourable as that guarantee.50 In this sense, the most extensively 
debated line of arbitral jurisprudence on the MFN standard concerns the availability, 
scope, and relative favourability of access to ISDS, originating with the landmark Maffezini 
decision.51 That context, however, is distinct from the one addressed here. 

As to the assessment of the IEEPA-based tariff measures’ legitimacy, and consistent 
with the conclusions reached in relation to the NT standard, an investor’s position under 
an MFN claim would be materially strengthened if the pending domestic proceedings were 
to determine that the President lacked the requisite authority to impose the tariffs.52 
Such a finding would deprive the measures of a lawful foundation under US law, support 
their characterisation as arbitrary, and potentially cast doubt on the genuineness of their 
stated purpose. 

It is noteworthy that the MFN treatment, as a standard, is not exclusive to investment 
law and has appeared before in its trade pendant and in what is now WTO law.53 In trade 

 
47 Ioannis Glinavos, ‘Which Way Huawei? ISDS Options for Chinese Investors’ in Julien Chaisse, Leïla Choukroune and 
Sufian Jusoh (eds), Handbook of International Investment Law and Policy (Springer 2021) 2460.  
48 Pia Acconci, ‘Most-Favoured-Nation Treatment’ in Peter Muchlinski, Federico Ortino and Christoph Schreuer (eds), 
The Oxford Handbook of International Investment Law (OUP 2008) 364. 
49 United States Model Bilateral Investment Treaty (2004) (US Model BIT, 2004) (Office of the United States Trade 
Representative and U.S. Department of State) arts 3,4.   
50 Vandevelde 2010 (n 10) 357. 
51 Emilio Agustín Maffezini v Kingdom of Spain (Award) ICSID Case No ARB/97/7 (9 November 2000); Vandevelde 2009 
(n 11) 325-326. 
52 Learning Resources, Inc v Trump (No 24-1287, US Supreme Court) (consolidated with Trump v V.O.S. Selections, Inc 
(No 25-250)) (n 45). 
53 General Agreement on Tariffs and Trade (signed 30 October 1947, entered into force 1 January 1948) 55 UNTS 194 
(GATT 1947) art I; General Agreement on Tariffs and Trade 1994 (adopted 15 April 1994, entered into force 1 January 
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treaties, MFN requires treatment no less favourable, mainly in respect of tariffs and, 
sometimes, other trade-related regulations. In comparison, MFN in BITs aims to ensure 
non-discrimination in respect to investment-related regulations based on the nationality 
of investors.54 Ensuring equal tariff treatment is not the focus of the MFN clauses in BITs. 
The underlying rationale of BITs is to ensure that investors of different nationalities in like 
circumstances are treated equally, ultimately preventing differentiated and, in effect, 
discriminatory treatment.  

The contextual understanding of the MFN standard is important when constructing 
hypothetical scenarios that could give rise to an MFN BIT claim rather than a WTO claim. 
Granting more favourable tariff treatment to certain US trading partners than to others, 
for instance, subjecting goods from Moldova to a 25 per cent reciprocal tariff while 
applying only a 15 per cent tariff to goods from Türkiye, constitutes arrangements that 
are arguably inconsistent with the MFN obligation enshrined in Article I of the GATT rather 
than actionable claims under the US-Moldova or US-Türkiye BITs. In contrast, the key 
consideration for a BIT MFN treatment analysis is that the tariff measures have adversely 
affected the investor through disruptions to its supply chain; consequently, the difference 
between the tariffs imposed on the investor’s home jurisdiction and those applied to 
another investor’s home jurisdiction is immaterial to the issue at hand. Therefore, 
although the tariff rates imposed on investors’ home jurisdictions differ, in principle, all 
foreign investors in similar circumstances, relying on the same integrated supply chains, 
might be equally affected.  

As with the NT analysis discussed above, differential treatment among foreign investors 
may arise not from the mere existence of tariffs, but from the structure and 
administration of a tariff regime. Discrimination can materialise if the US designs and 
applies the regime to confer materially more favourable operating conditions on certain 
third-country investors with US manufacturing operations, particularly where those 
investors’ supply chains originate in countries that obtain full exemptions or negotiated 
alternative arrangements. In such a scenario, country-specific exemptions, quotas, or 
other arrangements and their practical supply-chain effects, enable specific third–
country–owned manufacturers in the US to import essential inputs either duty-free or with 
substantially reduced exposure. They can therefore stabilise input costs, preserve pricing 
assumptions, and continue executing long-term supply contracts under the original 
commercial model. By contrast, the other foreign-owned US manufacturer that does not 
benefit from these country-specific accommodations faces a persistent cost disadvantage 

 
1995) 1867 UNTS 187 (GATT 1994) art I; General Agreement on Trade in Services (adopted 15 April 1994, entered into 
force 1 January 1995) 1869 UNTS 183 (GATS) art II; Agreement on Trade-Related Aspects of Intellectual Property Rights 
(adopted 15 April 1994, entered into force 1 January 1995) 1869 UNTS 299 (TRIPS) art 4. 
54 Tanjina Sharmin, ‘The MFN Clause in Investment Law and Arbitration: A Developing Countries Perspective’ in Chaisse 
and others (n 47) 334. 
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vis-à-vis similarly situated US-based competitors who retain preferential access to 
functionally identical inputs. 

An MFN claim in these circumstances is not framed as a challenge to tariffs as a matter 
of trade policy. Instead, it targets the differential treatment embedded in the regime’s 
design and administration that distorts competitive conditions in the domestic market by 
materially affecting the operation of manufacturing investments depending on the origin 
of the investor’s supply chain. 

4.3 Designing an FET Standard Violation Claim 

Titi has referred to the FET standard as a “fluid and imprecise concept”, which 
demands equitable treatment by the host State in its dealings with the investor.55  Indeed, 
the extensive debate in arbitral jurisprudence concerning the FET standard underscores 
the considerable interpretative challenge tribunals face in discerning its meaning within 
the context of a particular BIT and dispute. It is widely accepted that FET encompasses 
obligations of stability, predictability, and consistency; the avoidance of arbitrary, 
discriminatory, or disproportionate conduct by the State; the provision of due process and 
transparency; and the protection of investors’ legitimate expectations.56 These elements 
reflect the normative demands of the rule of law, as recognised across domestic legal 
systems and international frameworks.57 All US IIAs require the host state to accord FET 
to covered investments. Treaties concluded prior to the 2004 US Model BIT further clarify 
that this obligation may in no case fall below the minimum standard of treatment required 
under customary international law.58 

To determine whether a FET violation has occurred, a tribunal must first ascertain the 
meaning and scope of the FET obligation as defined in the applicable IIA. The earliest US 
BITs, for example, those concluded with Panama and then Zaire, linked the FET obligation 
to both national and international law by providing that foreign investors were to be 
treated “in accordance with national laws and international law.”59 From the 1984 US 
Model BIT onwards and in BITs concluded on these subsequent Model BITs bases, such as 
those with Slovakia and Kyrgyzstan, the reference to national law was removed, and the 
FET obligation was instead tied exclusively to international law as a minimum standard of 
treatment.60 Following extensive discussions in NAFTA arbitral jurisprudence, during 

 
55 Aikaterini Titi, The Right to Regulate in International Investment Law (1st edn, Nomos 2014) 143-144. 
56 Stephan W Schill, ‘Landmark Cases on Fair and Equitable Treatment: Empowering and Controlling Arbitrators as Law-
Makers’ in Ruiz Fabri and Stoppioni (n 41) 361.   
57 ibid.   
58 Vandevelde (n 11) 328-9. 
59 US-Panama BIT, art II (2); Treaty Between the United States of America and the Republic of Zaire Concerning the 
Reciprocal Encouragement and Protection of Investment, with Protocol (signed 3 August 1984, entered into force 28 
July 1989) art II (4). 
60 Treaty Between the Czech and Slovak Federal Republic and the United States of America Concerning the Reciprocal 
Encouragement and Protection of Investment (signed 22 October 1991, entered into force 19 December 1992); Treaty 
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which the US consistently maintained that FET forms part of customary international 
law,61 the 2004, and more clearly the 2012, US Model BITs adopted language clarifying 
that the FET obligation may in no event fall below the minimum standard of treatment 
required under customary international law, while at the same time confirming that it 
does not create additional substantive rights.62 Yet, the language of the FET provisions 
provides little guidance on its substantive content. 

Tribunals have developed a range of interpretative approaches to defining and applying 
FET clauses. Vandevelde distinguishes three such approaches. The first one has been to 
refrain from articulating a comprehensive definition of the FET standard and instead to 
identify its content only to the extent required to resolve the dispute at hand. 63 This was 
the approach in Metalclad, decided under NAFTA, where the tribunal understood FET to 
entail, in particular, an obligation of transparency.64 A second approach has been to 
formulate FET in highly abstract terms, offering limited operational guidance beyond a 
prohibition on extreme misconduct. Thus, in SD Meyers, the tribunal stated that a 
violation will be found only where “an investor has been treated in such an unjust or 
arbitrary manner that the treatment rises to the level that is unacceptable from the 
international perspective.”65 A third approach Vandevelde identifies, occupying a middle 
ground between the previous two, has been to articulate the standard with sufficient 
specificity to give it meaningful substantive content. Following this approach, in Waste 
Management II, the NAFTA tribunal observed that the minimum standard of treatment 
embodied in the FET obligation is breached where state conduct attributable to the host 
state and harmful to the claimant is “arbitrary, grossly unfair, unjust, or idiosyncratic, is 
discriminatory and exposes the claimant to sectional or racial prejudice, or involves a 
lack of due process leading to an outcome which offends judicial propriety – as might be 
the case with a manifest failure of natural justice in judicial proceedings or a complete 
lack of transparency and candour in an administrative process.”66 

In addition to the interpretative approaches, tribunals have articulated a range of 
principles comprising FET. First, tribunals have been more willing to find a breach where 
the host state’s injurious conduct is driven by political animus or improper motive rather 
than by bona fide policy objectives. This approach was adopted in Saluka Investment, 
decided under the Czech Republic-Netherlands BIT, where the tribunal concluded that the 
principle of reasonableness, entailed in FET, requires “a showing that the State’s conduct 

 
Between the United States of America and the Republic of Kyrgyzstan Concerning the Encouragement and Reciprocal 
Protection of Investment (signed 19 January 1993, entered into force 12 January 1994).  
61 ADF Group Inc v United States of America (Award) ICSID (Additional Facility) Case No ARB(AF)/00/1 (4 January 2003) 
para 275-281. 
62 2004 US Model BIT (n 49) art 5; 2012 US Model BIT (n 35) art 5.  
63 Vandevelde (n 11) 330. 
64 Metalclad Corporation v United Mexican States (Award) ICSID (Additional Facility) Case No ARB(AF)/97/1 (25 August 
2000) para 76. 
65 S D Meyers v Canada (n 42) para 263. 
66 Waste Management, Inc v United Mexican States (Award) ICSID (Additional Facility) Case No ARB(AF)/00/3 (30 April 
2004) para 98. 
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bears a reasonable relationship to some rational policy.”67 In the same vein, the tribunal 
in Enron, decided under the US-Argentina BIT, held that the emergency measures adopted 
by Argentina during the 2001–2002 financial crisis were not arbitrary, as they reflected 
what the government believed and understood to be the most appropriate response to the 
evolving crisis.68 Second, violations have been found where the state acted inconsistently 
with prior commitments or specific assurances, or otherwise engaged in erratic, 
unpredictable conduct that undermined the stability and reliability of the regulatory 
framework.69 Tribunals in the Argentine cases have found that modifications to the tariff 
regime and the fixed exchange rate system fundamentally altered this framework, thereby 
breaching the FET obligation.70 In addition, tribunals associated the principles of stability 
and predictability with specific contractual assurances or promises of stability, which had 
generated legitimate expectations that were frustrated by subsequent changes to the 
normative framework.71 In El Paso, the tribunal also characterised legitimate expectations 
as stemming from the principle of good faith underpinning the FET standard.72 It 
emphasised that such expectations require a specific undertaking made to the investor, 
on which the investor has relied.73 Tribunals have unanimously found a FET violation in 
instances of significant alterations to the legal and business framework.74 

In light of the two criteria outlined above, a foreign investor with a covered investment 
in the US has two alternative pathways for structuring a viable FET claim: challenging the 
imposition of tariffs per se, or building a FET claim in connection with the design, 
administration, and enforcement of the tariff measures.  

There are two approaches to attempt to advance the first claim scenario. The foreign 
investor may try to demonstrate that the adverse treatment resulting from the imposition 
of the overall US Tariff Actions was politically driven and does not follow a bona fide 
policy objective. This is a difficult argument to make, as tariffs are generally treated as 
bona fide regulation in the public interest. Nevertheless, recent actions challenging the 
tariffs before the US Supreme Court raise questions about their legality and potential 
arbitrariness.75 If ongoing proceedings in US courts were to conclude that the President 

 
67 Saluka Investments BV v Czech Republic (Partial Award) (UNCITRAL, PCA administered, 17 March 2006) para 460. 
68 Enron Corporation and Ponderosa Assets, LP v Argentine Republic (Award) ICSID Case No ARB/01/3 (22 May 2007) 
para 281. 
69 Vandevelde (n 11) 340. 
70 CMS v Argentina (n 2) paras 274–277; LG&E Energy Corp, LG&E Capital Corp and LG&E International, Inc v Argentine 
Republic (Decision on Liability) ICSID Case No ARB/02/1 (3 October 2006). para 125; August Reinisch and Johannes 
Tropper, ‘The Argentinian Crisis in Arbitration’ in Ruiz Fabri and Stoppioni (n 41) 124. 
71 CMS v Argentina (n 2) para 275; LG&E v Argentina (n 70) para. 127; El Paso Energy International Company v Argentine 
Republic (ICSID Case No ARB/03/15, Decision on Jurisdiction, 27 April 2006) paras 364, 374, 379, 510–519. 
72 ibid para 348. 
73 ibid para 376. 
74 Güneş Ünüvar, The Transformation of International Investment Law and Its Principles: Indirect Expropriation and 
Fair and Equitable Treatment (1st edn, Springer Nature Switzerland 2025) 252. 
75 Learning Resources, Inc v Trump (No 24-1287, US Supreme Court) (consolidated with Trump v V.O.S. Selections, Inc 
(No 25-250)) (n 45). 
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lacked the requisite authority to impose the tariffs, thereby rendering the measures 
arbitrary as a matter of law, or otherwise calling their underlying purpose into question, 
an investor would have a stronger basis on which to prevail on an FET claim. Second, the 
investor can argue that the arguably surprising imposition of such wide-encompassing 
tariff measures, their temporary suspension in some cases, followed by subsequent 
modifications, coupled with the potential introduction of higher rates and additional 
duties, has negatively affected the stability and predictability of the US legal framework 
and agitated the investor’s legitimate expectations. However, as the tribunal in Impregilo 
held, while FET may protect against unreasonable changes in the host State’s legal 
framework, an investor cannot legitimately expect the host State to never alter its legal 
framework, particularly during periods of political or economic crisis.76 In addition, 
tribunals have limited the investor’s reliance on “legitimate expectations”, associating 
them exclusively with the existence of express contractual assurances or promises of 
stability.77  

The more plausible alternative for a successful FET claim is to argue that a FET violation 
has occurred due to the design, administration, and enforcement of the tariff regime, 
especially where discretion, inconsistency, and improper motive can be evidenced. Such 
cases can arise in a hypothetical scenario in which the foreign investor demonstrates that 
the US Government has administered exclusions, quotas, or licensing arbitrarily and 
irrationally by denying the foreign investor's application for a product exclusion, even if 
one were in place. A foreign investor denied such an application for reasons, for example, 
because of shifting and intelligible criteria, could claim that the US violated the FET 
standard by way of non-transparent, inconsistent, and irrational decision-making. The 
tribunal in Metalclad extensively discussed the FET requirement of transparent 
procedures.78 Another hypothetical scenario in these contours is if the US Department of 
Commerce issued an exclusion or interpretive ruling confirming that the investor’s inputs 
qualify for relief, but Customs and Border Protection later disregarded that position and 
assessed duties anyway, and the investor cannot obtain a coordinated resolution. This 
scenario exemplifies a typical case of inconsistent conduct between different arms of the 
state, in which the tribunal in EnCana, decided under the Canada-Ecuador BIT, held that 
“One arm of the State cannot finally affirm what another arm denies to the detriment 
of the investor.”79  

The FET standard’s inherent flexibility, along with the multiple elements tribunals have 
read into it, support a broader assessment of US conduct under the tariff regime. By 
contrast, NT, MFN, and expropriation claims typically operate within narrower analytical 

 
76  Impregilo SpA v Argentine Republic (Award) ICSID Case No ARB/07/17 (21 June 2011) para 291. 
77 CMS v Argentina (n 2) para 275; LG&E v Argentina (n 70) para 127; El Paso v Argentina (n 91) paras 364, 374, 379, 
510–519. 
78 Metalclad v Argentina (n 64) 76.  
79 EnCana Corporation v Republic of Ecuador (Award) LCIA Case No UN3481 (3 February 2006) para 158. 
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frameworks, such as the comparator analysis for NT and MFN claims, and near-total 
deprivation for expropriation claims. Subject to the applicable treaty text and the 
evidentiary record, a claim pleaded under FET is comparatively more likely to provide a 
viable pathway for challenging arbitrary, inconsistent, or non-transparent tariff design 
and administration. 

4.4 Designing a Protection Against Expropriation Claim 

The prohibition of expropriation without just compensation is at the heart of 
investment law in general, and US IIA practice in particular. Consistent with successive 
updates to the US Model BIT over the years, US BITs and FTAs with investment chapters 
include a specific, comparatively detailed provision addressing expropriation and 
compensation. The most developed formulations appear in the 2004 and 2012 US Model 
BITs, which, in addition to setting out the conditions under which expropriation may occur 
and the rules governing compensation, include the methodology for calculating 
expropriation and dedicated annexes that further elaborate on the expropriation standard 
in an explanatory, commentary-style manner.80 

The language employed in the majority of US BITs includes the qualifier that 
expropriation or any measure tantamount to expropriation is prohibited unless “for a 
public purpose; in a non-discriminatory manner; upon payment of prompt, adequate and 
effective compensation; and in accordance with due process of law and general principles 
of treatment […]”.81 This provision underscores the principle that, as the tribunal in SD 
Meyers held, “in the vast run of cases, regulatory conduct by public authorities is not 
remotely the subject of legitimate complaints regarding expropriation”.82 This regulatory 
carve-out constitutes an express manifestation of the state police powers doctrine, under 
which BITs explicitly exclude legitimate, non-discriminatory regulatory measures from the 
scope of indirect expropriation. Accordingly, where an alleged expropriation stems from 
a general regulatory act that is both legitimate and non-discriminatory, no expropriation, 
and hence no compensation, will arise, irrespective of the investor’s losses.83 
Nevertheless, the qualifier “except in rare circumstances” confirms that such a wording 
of the expropriation provision does not provide a blanket exemption for regulatory 

 
80 2004 US Model BIT (n 49) art 6, annexes A and B; 2012 US Model BIT (n 35) art 6, annexes A and B. 
81 See eg, Treaty between the Government of the United States of America and the Government of the Republic of 
Albania Concerning the Encouragement and Reciprocal Protection of Investment (signed 11 January 1995, entered into 
force 4 January 1998) art III (1). 
82 S D Meyers Inc v Government of Canada (UNCITRAL, Separate Opinion of Dr Bryan Schwartz, 12 November 2000) para 
207 cited in Caplan and Sharpe Lee M Caplan and Jeremy K Sharpe, ‘United States’ in Chester Brown (ed), Commentaries 
on Selected Model Investment Treaties, Oxford Commentaries on International Law (Oxford University Press 2013; 
online edn, Oxford Law Pro) 791. 
83 Ünüvar (n 74) 136.  
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measures, which could otherwise “create a gaping loophole in international protection 
against expropriation.”84 

Against the present backdrop, it is the prospect of indirect expropriation, arising from 
regulatory measures rather than from direct expropriation in the form of physical seizure, 
that is most plausibly engaged. As articulated in the 2004 and 2012 US Model BITs, indirect 
expropriation involves a “total or near-total deprivation of an investment” in the absence 
of a formal transfer of title or an explicit act of seizure.85 The defining feature of indirect 
expropriation is that, although the investor retains legal ownership, the loss of use, 
control, or economic benefits effectively equates the measure to a direct taking.86  

For an indirect expropriation claim based on US Tariff Actions to succeed, the foreign 
investor must first demonstrate that the contested measures had a substantial economic 
impact on its investment. Arbitral tribunals have held that such an impact must amount 
to a total or near-total deprivation of the investment’s economic value.87 While the 
economic effect of a measure is the first and sometimes decisive factor in the analysis, 
tribunals have clarified that “the fact that an action or series of actions by a Party has 
an adverse effect on the economic value of an investment, standing alone, does not 
establish that an indirect expropriation has occurred.”88 Accordingly, evidence of 
economic impact is a necessary but not sufficient condition for proving expropriation.89  

Arbitral jurisprudence has generated the principal criteria for assessing whether the 
economic impact on an investment rises to the level of an indirect expropriation that 
triggers the respondent State’s obligation to compensate. The first criterion concerns the 
degree of interference with the investment, focusing on the intensity of the measure’s 
impact on the investor’s property rights. A second cluster of criteria addresses the 
boundary between compensable expropriation and the legitimate exercise of regulatory 
authority, focusing on factors such as the measure’s legality, transparency, and 
consistency; the protection of legitimate expectations; proportionality; and the presence 
or absence of discrimination. Importantly, in determining whether an expropriation has 
occurred, tribunals rarely focus on the benefit accruing to the state and instead emphasise 
the harm sustained by the investor.90 In addition, as the Tribunal in Tecmed held under 
the Mexico-Spain BIT, it is the measure’s effect on the investor, and not any corresponding 
advantage to the state, that is determinative of whether conduct equivalent to an 
expropriation has occurred.91 These criteria are discussed below. 

 
84 Pope & Talbot Inc v Canada (UNCITRAL, Interim Award, 26 June 2000) para 99; Marvin Roy Feldman Karpa v United 
Mexican States (ICSID Case No ARB(AF)/99/1, Award, 16 December 2002) para 110; S D v Canada (n 64) para 263. 
85 2004 US Model BIT (n 49) art 6(1); 2012 US Model BIT (n 35) art 6(1). 
86 Ünüvar (n 74) 115. 
87 ibid. 
88 ibid. 
89 Glamis Gold Ltd v United States (NAFTA Chapter 11, Rejoinder of Respondent United States of America, 22 February 
2007) 56 cited in Caplan and Sharpe (n 82) 790. 
90 Vandevelde (n 10) 301. 
91 Técnicas Medioambientales Tecmed SA v United Mexican States (Award) ICSID (Additional Facility) Case No 
ARB(AF)/00/2 (29 May 2003). Nevertheless, the tribunals in Lauder v. Czech Republic and Olguín v. Paraguay appear to 
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With respect to the sub-criterion of the degree of interference with the investment, 
tribunals typically assess it along two dimensions: the duration of the interference and its 
magnitude or severity. Concerning duration, tribunals have taken different positions on 
whether dispossession must be permanent to constitute expropriation. In LG&E, the 
tribunal suggested that a dispossession must be permanent to constitute expropriation, 
whereas other decisions accept that a sufficiently severe temporary deprivation may 
qualify.92 Thus, in Wena Hotels, decided under the Egypt-UK BIT, officials of an Egyptian 
state enterprise took possession of two claimant-owned hotels; although the government 
later acknowledged the seizure was wrongful and returned the hotels after almost a year, 
the tribunal held that an expropriation may be found where the investor suffers a “non-
ephemeral” deprivation of a fundamental incident of ownership, concluding that nearly a 
year’s loss of possession exceeded an ephemeral interference and therefore constituted 
expropriation.93 These divergent approaches were reconciled to some extent in S.D. 
Meyers where the NAFTA tribunal stated that “an expropriation usually amounts to a 
lasting removal of the ability of an owner to make use of its economic rights although it 
may be that, in some contexts and circumstances, it would be appropriate to view a 
deprivation as amounting to an expropriation, even if it were partial or temporary”, 
thereby indicating that while the general rule points toward permanence, a non-
ephemeral deprivation may suffice in particular circumstances. 94 Similarly, the tribunal 
in Azurix, decided under the US-Argentina BIT, emphasised that there is “no mathematical 
formula” and that the required duration must be assessed in light of the case-specific 
context.95 Notably, Wena Hotels involved physical seizure and loss of possession, while 
LG&E and SD Meyers concerned regulatory measures, which support the inference that 
tribunals are more willing to characterise temporary interference as expropriatory where 
it entails a taking of title or possession, rather than regulation that merely diminishes the 
investment’s value. 

With respect to the other sub-criterion in connection to the magnitude or severity of 
interference, in Pope & Talbot, the NAFTA tribunal held that “measures affecting 
property interests” must reach a certain “magnitude or severity” to constitute indirect 
expropriation, emphasizing that the relevant test is whether the interference is 
sufficiently restrictive to support the conclusion that the property has been “taken” from 
its owner.96 In fact, Canada’s softwood lumber export restrictions contested in that case 
reduced profits but did not, according to the tribunal, amount to expropriation because 

 
have attached significance to whether the impugned conduct resulted in an appropriation that conferred a benefit—
directly or indirectly—on the State or on a person or entity connected to it. See Ronald S Lauder v Czech Republic (Final 
Award) (UNCITRAL, 3 September 2001); Eudoro Armando Olguín v Republic of Paraguay (Award) ICSID Case No ARB/98/5 
(26 July 2001). 
92 LG&E v Argentina (n 70) 193-4. 
93 Wena Hotels Ltd v Arab Republic of Egypt (Award) ICSID Case No ARB/98/4 (8 December 2000), para 99.  
94 S D Meyers v Canada (n 42) 283. 
95 Azurix Corp v Argentine Republic (Award) ICSID Case No ARB/01/12 (14 July 2006) para 313.  
96 Pope & Talbot v Canada Interim Award (n 84) para 97, 102. 
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the investor continued to export substantial quantities and to earn substantial profits.97 A 
similar effects-based threshold appears in Impregilo, decided under the US-Argentina BIT, 
where the tribunal stated that the measures must have effects “of such importance” that 
they are equivalent to expropriation.98  

The second set of criteria concerns the crucial difficulty of distinguishing between an 
indirect expropriation and a regulatory measure. Arbitral practice focuses primarily on 
the effects of the impugned measure over the host State’s intent.99 Questions of legality 
and the quality of the decision-making process, such as transparency, consistency, and 
the presence of an “orderly process”, as emphasised in Metalclad and Feldman, are 
treated as relevant but typically as subsidiary considerations rather than standalone bases 
for advancing an expropriation claim.100 Legitimate expectations may also inform the 
expropriation inquiry. However, tribunals generally apply a relatively high threshold, 
attaching most significant weight to specific assurances or promises and declining to 
protect expectations that are merely aspirational or undertaken in clearly high-risk 
settings.101 In Metalclad, the NAFTA tribunal expressly grounded its finding of indirect 
expropriation, inter alia, on the investor’s loss of “reasonably to be expected economic 
benefit.”102 Finally, a number of awards suggest that the public-purpose inquiry is 
complemented in practice by proportionality and non-discrimination considerations, 
similar to the test developed by the European Court of Human Rights in its protection of 
property jurisprudence.103 For example, the tribunal in Azurix indicated that 
proportionality and non-discrimination can provide “useful guidance” in assessing whether 
regulatory action is expropriatory.104 Other tribunals have treated discrimination or abuse, 
in the sense of arbitrariness, discriminatory implementation, or breach of specific 
undertakings, as aggravating features that may support a finding that an otherwise 
regulatory measure has crossed the line into expropriation.105 

We now turn to a set of hypothetical fact patterns that, in principle, could support a 
successful expropriation claim under US IIAs. As already stipulated, tariffs, standing alone, 
are ordinarily characterised as bona fide public regulation and thus rarely amount to 
indirect expropriation. A plausible expropriation theory should therefore focus on 
circumstances in which the tariff regime, particularly through its design and 
administration, produces a substantial deprivation of the investment’s use, value, or 

 
97 ibid.  
98 Impregilo v Argentina (n 76) para 322. 
99 Generation Ukraine, Inc v Ukraine (Award) ICSID Case No ARB/00/9 (16 September 2003) para 20.28; Tecmed v Mexico 
(n 91) para 116. 
100 Metalclad v Mexico (n 6) para 107; and Feldman v Mexico (n 84) para 133. 
101 August Reinisch, ‘Expropriation’ in Muchlinski and others (n 48) 448. 
102 Metalclad v Mexico (n 64) para 103. 
103 Reinisch (n 101) 450; see European Court of Human Rights, ‘Guide on Article 1 of Protocol No 1 to the European 
Convention on Human Rights: Protection of property’ (Council of Europe/European Court of Human Rights, updated 31 
August 2020). 
104 Azurix v Argentina (n 95) paras 310, 312. 
105 Reinisch (n 101) 450.   



Journal of Law, Market & Innovation 
 

54 

Vol. 5 - Issue 1/2026 

 

control that is functionally equivalent to a taking. This may be argued where tariffs 
operate in tandem with a categorical or irrational denial of exclusions, licensing, or quota 
access to indispensable inputs, forcing the facility to shut down for a prolonged period 
and losing its going-concern value. Similar arguments could be constructed where the 
state’s conduct is targeted or punitive in effect, for example, by tailoring tariff coverage 
to the investor’s unique inputs, or where conflicting or opaque administration eliminates 
the investor’s ability to operate on any viable commercial basis. More severe “taking-like” 
scenarios arise where tariffs are coupled with coercive or confiscatory state action. 
Examples include retroactive duty reassessments combined with detention or seizure of 
inventory and disproportionate penalties that destroy working capital; quota allocations 
that systematically exclude the claimant without transition, thereby foreclosing market 
access essential to operations; or conditioning tariff relief on divestment, forced 
restructuring, or transfer of value in a manner resembling compelled sale. In regulated 
sectors, a hypothetical indirect expropriation theory may also be framed as the state 
imposing a tariff-driven cost shock while simultaneously preventing cost pass-through 
under price controls or concession terms, resulting in sustained losses that erase the 
investment’s economic value.  

All in all, for a claim grounded in such fact patterns as above to succeed and to entitle 
the foreign investor to compensation, the investor would need to demonstrate that the 
measure interfered with the investment with sufficient duration or severity, undermined 
its legitimate expectations, and cannot be justified as a bona fide exercise of regulatory 
authority, because, for example, it was adopted or implemented in a manner lacking 
transparency, legality, or consistency, was disproportionate to its stated public purpose, 
or was discriminatory in character or effect. 

5 The Essential Security Exception as the Safety Valve for Tariff Policy 

Since assuming office, President Trump has declared a series of national emergencies 
and, in response, has departed from established tariff schedules by imposing the US Tariff 
Actions—a series of tariffs of indeterminate duration on imports covering nearly all goods 
from almost every country with which the United States trades. As Dunoff and Pollack 
detail, most notably in a comprehensive table in their recent article, the bulk of these 
tariff measures, including the April 2, 2025, Reciprocal Tariff Program, which introduced 
a global 10 per cent ad valorem tariff, were imposed pursuant to the International 
Emergency Economic Powers Act (IEEPA).106 A second major category consists of “national 
security” tariffs adopted under Section 232 of the Trade Expansion Act of 1962, initially 
imposing a global 25 per cent tariff on steel107 and increasing aluminium tariffs from 10 

 
106 Dunoff and Pollack (n 4) 682-687. 
107 Adjusting Imports of Steel Into the United States, Presidential Action (The White House, 10 February 2025). 



Lyra Çela 
 

55 

Navigating Investor Claims in the Wake of US Trade 
Actions: Can Tariffs Constitute IIAs Violations? 

to 25 per cent108, before subsequently raising those global rates to 50 per cent.109 It is 
therefore highly likely that any claim brought by a foreign investor under an applicable 
IIA challenging these tariff measures, be it articulated as an NT, MFN treatment, FET, or 
expropriation claim, would be met by a defence grounded in the treaty’s essential security 
exception invoked by the respondent state. 

An essential security exception permits a state to adopt measures that, although 
otherwise inconsistent with the obligations of an IIA, are nonetheless lawful by carving 
out a domain in which the state may act free from the otherwise applicable IIA’s 
substantive constraints. A traditional “security interests” exception in BITs, on its plain 
reading, grants States the authority to suspend compliance with international obligations 
where necessary to protect their essential security interests. This justification is firmly 
grounded in customary international law, as reflected in the International Law 
Commission’s Draft Articles on State Responsibility.110 Measures addressing a state’s 
essential security interests, framed as actions not precluded by the treaty, are deeply 
embedded in US BIT practice. From the first US Model BIT of 1982111 through the more 
elaborated 2012 Model BIT112, and accordingly in virtually all US BITs and FTAs with 
investment chapters, security exception provisions permit the contracting parties to 
derogate from their treaty obligations in the name of “maintenance of public order, the 
fulfilment of its obligations with respect to the maintenance or restriction of 
international peace or security, or the protection of its own essential security 
interests”.113  

The recurrence of this precise formulation across successive US Model BITs and its 
reflection in US BITs and FTAs concluded on their bases, with the sole exceptions of the 
2004 and 2012 US Models BITs and, consequently, the US-Uruguay and US-Rwanda BITs, 
which preserve the same substantive content with only minor stylistic modifications, is 
deliberate rather than accidental. Indeed, and relevant to the present analysis, this 
precise language was incorporated into the first US Model BIT of 1982, with explicit regard 
to presidential prerogatives and statutory authorities to safeguard the nation’s essential 
security interests, as conferred by IEEPA.114 Among the measures that the US, in the course 
of negotiating its first BITs, considered necessary for the protection of its essential 

 
108 Adjusting Imports of Aluminum Into the United States, Presidential Action (The White House, 11 February 2025).  
109 Adjusting Imports of Aluminum and Steel Into the United States, Presidential Action (The White House, 19 June 2025). 
110 International Law Commission, Draft Articles on Responsibility of States for Internationally Wrongful Acts (2006) UN 
Doc A/61/10 cited in Glinavos (n 47) 2466. 
111 United States Model Bilateral Investment Treaty (1982) (US Model BIT, 1982) (Office of the United States Trade 
Representative and U.S. Department of State) as reproduced in Vandevelde 2009 (n 11) 769-777. Art 10(1) reads: “This 
treaty shall not preclude the application by either Party or any political subdivision thereof of (a) any and all measures 
necessary for the maintenance or restoration of international peace or security, or the protection of its own essential 
security interests . . .”. 
112 2012 US Model BIT (n 35) art 18, which reads: “Nothing in this Treaty shall be construed . . . (2) to preclude a Party 
from applying measures that it considers necessary for the fulfilment of its obligations with respect to the maintenance 
or restoration of international peace or security, or the protection of its own essential security interests.” 
113 Vandevelde (n 11) 47. 
114 For a detailed account, see Ibid 31-41. 
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security interests were economic sanctions imposed pursuant to IEEPA.115 During Senate 
approval deliberations of the first wave of US BITs in August 1986, including the draft 
treaties with Haiti, Morocco, Panama, Senegal, Türkiye, and Zaire at the time, concerns 
were raised that the BITs might constrain future US actions taken on national security 
grounds, such as the imposition of economic sanctions under IEEPA.116 

These concerns appeared in tension with the BIT program’s underlying objective of 
depoliticising investment disputes so as to prevent essentially private matters from 
interfering with foreign policy.117  In response, Assistant Secretary of State J. Edward Fox 
assured the Senate in a September 1986 letter that BIT obligations were limited to the 
treatment of foreign investors within the US and did not restrict US action to protect 
essential security interests, including the imposition of economic sanctions pursuant to 
war or national emergency declarations, which were expressly preserved as “measures 
not precluded by the treaty” under the security exceptions contained in all of the 
treaties.118 US lawmakers thus made clear that the essential security clause, as formulated 
in US BITs and later US FTAs with investment chapters, was intended to permit the US to 
impose economic sanctions under IEEPA in reliance on the treaty’s essential security 
interests exception. Mindful of the distinctions between tariffs imposed under IEEPA and 
those imposed under Section 232, forming part of the US Tariff Actions discussed in this 
article, the same reasoning can be extended to the national security considerations 
underpinning the Section 232 tariffs. 

Such evidence reflecting the US’s understanding of the scope and operation of the 
national security exception, however, would not automatically absolve it of conduct that 
would otherwise constitute a breach of IIA obligations absent reliance on the essential 
security exception. Although US measures adopted pursuant to IEEPA, Section 232 or their 
effects have not yet been examined by investment tribunals to date, arbitral 
jurisprudence, particularly the line of Argentine cases, suggests that the decisive issue is 
one of threshold: namely, whether the circumstances on the ground were sufficiently 
grave to place the host state’s essential security interests at risk, thereby justifying the 
invocation of the essential security clause and precluding liability. 

Tribunals deciding the Argentine financial crisis disputes generally accepted that a 
state’s essential security interests may, in principle, justify extraordinary measures 
adopted in response to a severe economic emergency119, recognizing that major economic 
crises can fall within the ambit of essential security because “when a State’s economic 
foundation is under siege, the severity of the problem can equal that of a military 
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117 ibid. 
118 ibid 37. 
119 LG&E v Argentina (n 70) para. 217, 238; CMS v Argentina (n 2) paras. 359–360; Enron v. Argentina (n 68) para. 332; 
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invasion.”120 At the same time, tribunals emphasised that it is not sufficient to establish 
that economic crises may implicate essential security; the crisis must be sufficiently grave 
to trigger the exception.121 On the required level of severity, however, the awards 
diverged. Some tribunals appeared to require conditions approaching “total economic and 
social collapse”, such as the tribunal in CMS122 , or a situation that “compromised the very 
existence of the State and its independence,” such as the tribunals in Enron and 
Sempra123, and concluded that Argentina’s circumstances did not meet that threshold.124 
On the same factual circumstances, the tribunal in LG&E nevertheless found the crisis 
sufficiently acute to render the contested measures necessary for the protection of 
essential security interests.125 Accordingly, the high threshold articulated in these awards, 
requiring a crisis of exceptional gravity before it may qualify as implicating a state’s 
essential security interests, suggests that the security exception is intended to operate as 
a narrow and exceptional safeguard, available only in circumstances approaching systemic 
economic or societal collapse rather than as a general justification for far-reaching 
regulatory measures. It is worth noting that the applicable treaty in each of these cases 
was the US-Argentina BIT, which contains an essential security exception clause with a 
formulation and the contours discussed above.126 

A further consideration in assessing reliance on an essential security clause is whether 
the relevant clause is self-judging; that is, whether, in our case, it would grant the US, as 
respondent, primary discretion to determine that a measure is “necessary” to protect its 
essential security interests, thereby constraining a tribunal’s opportunity to review 
necessity on the merits. The US has long defended a self-judging understanding of such 
clauses, including in its position in Nicaragua.127 In US BIT practice, the State Department 
publicly characterised the 1992 US Model BIT’s security language as self-judging. It 
thereafter began advancing that interpretation in submission letters, yet an express 
statement to that effect appeared only from the 1998 US Model BIT and onwards.128 
Tribunals in the Argentine line of cases confronted this question under the US-Argentina 
BIT, signed in 1991 and negotiated on the basis of the 1991 US Model BIT, which is silent 
on self-judging intent. These tribunals declined to treat the clause as self-judging. The 
tribunal in CMS reasoned that where states intend to confer unilateral discretion, they do 
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so expressly129. At the same time, the one in Enron acknowledged the evolution of US 
treaty drafting but stressed that a self-judging clause must be explicitly drafted to reflect 
that intent.130 Accordingly, in any hypothetical claim against the US, the degree of 
deference a tribunal would afford to a security-exception invocation would turn on the 
precise treaty text, and even where self-judging language is present, invocation remains 
subject to an obligation of good-faith.131  

The Argentine line of cases illustrates the exceptionally high threshold that tribunals 
have applied to the invocation of essential security exceptions. The 2001–2002 crisis, 
which generated an unprecedented volume of investment claims against Argentina, was 
marked by severe macroeconomic and social dislocation: surging inflation, widespread 
poverty affecting close to half of the population, unemployment reportedly around 25 per 
cent, acute social unrest, and disruptions in access to basic goods and services, 
compounded by political instability culminating in the succession of five presidents in 13 
days, between December 20 2001 and January 1 2002.132 Argentina also faced acute 
sovereign financing stress and, in 2001, defaulted on its external debt to foreign 
creditors.133 Yet even against this backdrop of overt and catastrophic conditions, and amid 
the formal adoption of emergency measures, most tribunals declined to accept that 
Argentina’s BIT breaches were excused on essential security grounds, with LG&E standing 
as the principal decision upholding Argentina’s reliance on the exception.134 
Notwithstanding the formally adopted measures and qualifications of the current situation 
in the US, the situation there bears little resemblance to Argentina’s 2001–2002 financial 
crisis. 

Moreover, affected stakeholders have already begun, albeit in measured diplomatic 
terms, to signal that imposing a sweeping tariff package may not be an appropriate 
instrument for addressing national security concerns. In multiple submissions to the US 
Department of Commerce concerning Section 232 national security tariffs affecting EU 
exports to the US, the EU argued that, “without prejudice to its WTO rights,” any 
national-security assessment must be “narrowly tailored” to genuine and direct threats. 
That trade-distortive measures adopted on national security grounds cannot offer a 
durable solution for the respective sectoral challenges.135 
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130 Enron v Argentina (n 68) paras 335–36. 
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Ultimately, the most significant impediment to the US’s ability to invoke an essential 
security interests exception to insulate its tariff measures from scrutiny under the IIA 
protections examined in this article would materialise if the ongoing domestic challenges, 
culminating by the pending in review by the US Supreme Court, were to succeed in 
vitiating the legal basis or statutory authorisation for the imposition of the IEEPA-based 
US Tariff Actions.136 Should the US courts ultimately conclude that the President lacked 
the requisite authority to adopt the measures, the tariffs would, as a matter of domestic 
law, be tainted by arbitrariness and the absence of a legal basis, and their asserted 
rationale could be called into question. In such circumstances, reliance on the essential 
security interests exception would be substantially more difficult to sustain. 

6 Conclusion  

This article examined whether and under what conditions tariffs imposed by the US can 
give rise to liability under US IIAs, and whether ISDS can offer a practicable avenue of 
redress where multilateral trade litigation is unavailable. The analysis has proceeded from 
a central observation about today’s economic organisation: the distinction between 
“trade measures” and “investment measures” is increasingly difficult to sustain in 
practice, because tariff shocks do not merely re-price imports at the border but can 
materially disrupt the operation, profitability, and long-term viability of foreign-owned 
investments embedded in US territory and global value chains. 

The article has argued that the US Tariff Actions adopted in 2025, most prominently 
the “reciprocal tariff” program announced on April 2, 2025, illustrate this dynamic. The 
Executive Order establishing the reciprocal framework declared a national emergency and 
imposed an additional ad valorem duty beginning at 10 per cent, with higher rates 
contemplated for enumerated trading partners. Regardless of how such measures are 
classified within trade law, their design and administration can, in particular factual 
configurations, intersect with the core protective standards of investment treaties. The 
question for investment law is not whether tariffs are desirable as a matter of economic 
policy, but whether the tariff regime, especially in its discretionary features, can amount 
to IIA-relevant treatment of covered investors and investments. 

Against that backdrop, the article mapped the principal doctrinal pathways through 
which a tariff-induced injury could be translated into a claim under US IIA standards of 
protection. First, it addressed the non-discrimination standards of NT and MFN treatment. 
As a baseline matter, origin-based tariffs that apply to all importers irrespective of 
nationality will often make NT/MFN theories difficult to sustain, because investors in like 

 
Department of Commerce: Request for Comments—Section 232 National Security Investigation of Imports of Wind 
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circumstances, foreign and domestic, may face equivalent duty rates when importing the 
same goods from the exact origin. The more plausible NT/MFN claim architecture 
therefore shifts from the existence of tariffs as such to the administration of a tariff 
regime: the operation of exclusions, quotas, licensing arrangements, carve-outs, or other 
mechanisms that involve discretion and can, in effect, distort competitive conditions in 
the domestic market. Where a claimant can demonstrate that such mechanisms 
systematically advantage domestic firms (NT) or favour certain foreign investors over 
others (MFN) without a legitimate and treaty-consistent regulatory justification, the non-
discrimination obligations may be engaged. 

Second, the article assessed the FET standard, highlighting why claimants frequently 
view FET as a comparatively adaptable pleading vehicle in disputes involving complex 
regulatory conduct. In US treaty practice, however, the FET obligation is commonly 
anchored in the customary international law minimum standard of treatment. It is 
accompanied by clarifying language designed to prevent FET from becoming a free-
standing proportionality review of all public regulation. Even within that constraint, the 
analysis identified two routes by which a tariff-related FET claim may be structured: a 
direct challenge to the imposition of tariffs on the theory that the measure is arbitrary, 
politically motivated, or legally ultra vires; and a more operational challenge to the design 
and implementation of the tariff regime where the record supports findings of non-
transparency, irrational decision-making, inconsistent conduct among governmental 
agencies, denial of due process, or bad faith. The latter path is doctrinally more coherent 
in light of the high deference typically afforded to general economic regulation and the 
difficulty of proving, in the abstract, that tariff policy breaches minimum-standard 
obligations absent extraordinary facts. 

Third, the article evaluated the prospects of a protection against an expropriation 
claim. It emphasised that the indirect expropriation threshold in US treaty practice is high 
and ordinarily excludes bona fide, non-discriminatory regulation within the host State’s 
police powers. Tariffs, standing alone, will rarely deprive an investor of all or substantially 
all of the economic value of an investment. Nevertheless, the analysis developed a limited 
set of hypothetical “taking-like” scenarios in which tariffs, when coupled with coercive or 
confiscatory enforcement features, such as prolonged denial of indispensable exclusions 
or quota access, retroactive reassessments combined with seizures or penalties, or 
measures that effectively force shutdown and destroy going-concern value, could 
approach the level of interference necessary to establish indirect expropriation. Any such 
claim, however, would remain intensely fact-dependent and would require robust 
evidence that the investment has suffered a near-total deprivation, not merely diminished 
profitability. 

Finally, the article considered the most significant anticipated defence: the US invoking 
essential security exceptions that are common in US IIA practice. It situated this defence 
in the legal bases asserted for the 2025 tariff measures, including reliance on emergency 
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and national security rationales. The analysis drew on arbitral jurisprudence, most notably 
the line of cases arising from Argentina’s 2001–2002 financial crisis, to show that tribunals 
have recognised that exceptional economic emergencies may implicate essential security 
interests but have also imposed a demanding threshold before allowing such clauses to 
preclude liability. At the same time, the scope of a tribunal’s review will depend heavily 
on the precise treaty language, including whether the clause is drafted as self-judging and 
the extent to which good faith limits unilateral determinations of necessity. 

The overall conclusions of this article are, therefore, necessarily qualified. As a matter 
of principle, tariff regimes are not categorically immune from investment treaty scrutiny: 
when tariff measures are administered in a manner that is arbitrary, discriminatory, non-
transparent, or untethered to a rational policy objective, they may implicate investment 
protections and may, in appropriate cases, support a claim for damages. In practice, 
however, the viability of such claims will turn on (i) the claimant’s ability to establish 
jurisdiction and a sufficient nexus between the tariff regime and the covered investment; 
(ii) careful pleading that targets treaty-relevant conduct—particularly discretionary 
administration—rather than trade policy disagreement; (iii) compelling evidence of harm 
and causation at the level of the investment; and (iv) the claimant’s ability to overcome 
powerful treaty defences, especially essential security exceptions, and any other relevant 
carve-outs in the applicable treaty text. 

More broadly, the analysis underscores a structural consequence of contemporary trade 
governance. In a context where state-to-state dispute settlement is constrained or 
delayed, investors may attempt to reframe trade shocks as investment injuries to obtain 
individualised monetary relief or damages. Whether that trend is desirable as a matter of 
systemic design is contestable. What is clear, however, is that the legal interface between 
tariffs and investment protection is no longer peripheral. In an era in which tariff policy 
is used not only to manage trade flows but also to pursue industrial policy, supply-chain 
security, and geopolitical leverage, investment treaty disciplines will increasingly be 
tested at precisely the point where border measures translate into sustained interference 
with in-territory investment operations. 
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Annex: US IIAs137 

No. Short title Parties Status 
Date of 

signature 
Date of entry 

into force 

Bilateral Investment Treaties (BITs) 

1 Albania - United States BIT (1995) Albania; United States  In force 11.01.1995 04.01.1998 

2 Argentina - United States BIT (1991) Argentina; United States  In force 14.11.1991 20.10.1994 

3 Armenia - United States BIT (1992) Armenia; United States  In force 23.09.1992 29.03.1996 

4 
Azerbaijan - United States BIT 
(1997) 

Azerbaijan; United States  In force 01.08.1997 02.08.2001 

5 Bahrain - United States BIT (1999) Bahrain; United States  In force 29.09.1999 30.05.2001 

6 
Bangladesh - United States BIT 
(1986) 

Bangladesh; United States  In force 12.03.1986 25.07.1989 

7 Bulgaria - United States BIT (1992) Bulgaria; United States  In force 23.09.1992 02.06.1994 

8 Cameroon - United States BIT (1986) Cameroon; United States  In force 26.02.1986 06.04.1989 

9 Congo - United States BIT (1990) Congo; United States  In force 12.02.1990 13.08.1994 

10 
Congo, Democratic Republic of the - 
United States BIT (1984) 

Congo, Democratic Republic of the 
United States  

In force 03.08.1984 28.07.1989 

11 Croatia - United States BIT (1996) Croatia; United States  In force 13.07.1996 20.06.2001 

12 
Czech Republic - United States BIT 
(1991) 

Czechia; United States  In force 22.10.1991 19.12.1992 

13 Egypt - United States BIT (1986) Egypt; United States  In force 11.03.1986 27.06.1992 

14 Estonia - United States BIT (1994) Estonia; United States  In force 19.04.1994 16.02.1997 

15 Georgia - United States BIT (1994) Georgia, United States  In force 07.03.1994 11.12.1999 

16 Grenada - United States BIT (1986) Grenada; United States  In force 02.05.1986 03.03.1989 

17 Honduras - United States BIT (1995) Honduras; United States  In force 01.07.1995 11.07.2001 

18 Jamaica - United States BIT (1994) Jamaica; United States  In force 04.02.1994 07.03.1997 

19 Jordan - United States BIT (1997) Jordan; United States  In force 02.07.1997 12.06.2003 

20 
Kazakhstan - United States BIT 
(1992) 

Kazakhstan; United States  In force 19.05.1992 12.01.1994 

21 
Kyrgyzstan - United States BIT 
(1993) 

Kyrgyzstan; United States  In force 19.01.1993 12.01.1994 

22 Latvia - United States BIT (1995) Latvia; United States  In force 13.01.1995 26.12.1996 

23 Lithuania - United States BIT (1998) Lithuania; United States  In force 14.01.1998 22.11.2001 

24 
Moldova, Republic of - United States 
BIT (1993) 

Moldova, Republic of; United States  In force 21.04.1993 26.11.1994 

25 Mongolia - United States BIT (1994) Mongolia; United States  In force 06.10.1994 01.01.1997 

26 Morocco - United States BIT (1985) Morocco; United States  In force 22.07.1985 29.05.1991 

27 
Mozambique - United States BIT 
(1998) 

Mozambique; United States  In force 01.12.1998 03.03.2005 

28 Panama - United States BIT (1982) Panama; United States  In force 27.10.1982 30.05.1991 

29 Poland - United States BIT (1990) Poland; United States  In force 21.03.1990 06.08.1994 

30 Romania - United States BIT (1992) Romania; United States  In force 28.05.1992 15.01.1994 

31 Rwanda - United States BIT (2008) Rwanda; United States  In force 19.02.2008 01.01.2012 

32 Senegal - United States BIT (1983) Senegal; United States  In force 06.12.1983 25.10.1990 

33 Slovakia - United States BIT (1991) Slovakia; United States  In force 22.10.1991 19.12.1992 

34 Sri Lanka - United States BIT (1991) Sri Lanka; United States  In force 20.09.1991 01.05.1993 

 
137 Source: UNCTAD, International Investment Agreements Navigator – United States of America (Investment Policy Hub) 
<https://investmentpolicy.unctad.org/international-investment-agreements/countries/223/united-states-of-america> 
accessed 1 November 2025. 
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35 
Trinidad and Tobago - United States 
BIT (1994) 

Trinidad and Tobago; United States  In force 26.09.1994 26.12.1996 

36 Tunisia - United States BIT (1990) Tunisia; United States  In force 15.05.1990 07.02.1993 

37 Turkey - United States BIT (1985) Türkiye; United States  In force 03.12.1985 18.05.1990 

38 Ukraine - United States BIT (1994) Ukraine; United States  In force 04.03.1994 16.11.1996 

39 United States - Uruguay BIT (2005) Uruguay; United States In force 04.11.2005 01.11.2006 

Free Trade Agreements (FTAs) with Investment Chapters 

1 CAFTA-DR 
United States; Costa Rica; 
Dominican Republic; El Salvador; 
Guatemala; Honduras; Nicaragua 

In force 05.08.2004 

Rolling entry 
into force: El 
Salvador 
(01.03.2006); 
Honduras 
(01.04.2006); 
Nicaragua 
(01.04.2006); 
Guatemala 
(01.07.2006); 
Dominican 
Republic 
(01.03.2007); 
Costa Rica 
(01.01.2009) 

2 Chile FTA Chile; United States In force 06.06.2003 01.01.2004 

3 Colombia TPA Colombia; United States In force 02.11.2006 15.05.2012 

4 KORUS Republic of Korea; United States In force 30.06.2007 15.05.2012 

5 Morocco FTA Morocco; United States In force 15.06.2004 01.01.2006 

6 Oman FTA Oman; United States In force 19.01.2006 01.01.2009 

7 Panama TPA Panama; United States In force 28.06.2007 31.10.2012 

8 Peru TPA Peru; United States In force 12.04.2006 01.02.2009 

9 Singapore FTA Singapore; United States In force 06.05.2003 01.01.2004 

10 USMCA Canada; Mexico; United States In force 30.11.2018 01.07.2020 
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